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QUESTIONS TO BL ASK=ID OF PROSPECTIVE JURORS AS REQUESTED BY 
DEFLWDANT RUFUS WESLEY 
1. Has any member of your family, close friend or 
acquaintance ever been connected with drugs or drug addiction 
in any way? Alcohol? 
2. Has any member of your family, close friend or acquain- 
tancetchad lin any relationship of any kind with a law enforce- 
ment agency such as the police, F.8.I., military police, 
etc.? 
3. Have you ever had any legal training of any kind? 
4. In weighing the testimony of a witness -- any witness-- 
will you use your own sini sense and consider whether or 
not there is any motive which might induce such witness to 
testify untruthfully rather than truthfully or to exaggerate 
and will you use your comuon sense in makin, such a decision? 
5. Have any one of you in the course of your lives had wal 
unpleasant experience with either an individual or group of 
persons different from your own racial sroup. -- With Biacks? 
6. Have any of you ever belonged to any organization, labor 
union, tenants group or body of any kind which was involved 


in a racial dispute? If so what was the nature of the dis- 


pute? When did it take piace? 


Questions to be Asked of Prospective Jurors 


7. To be asked of each juror: t 


1) 
2) 


3) 


4) 


5) 


6) 


7) 


County and place of residence, marital status 


Have you lived any part of your life out of 
New York, in another country? 


What is your educational background? 


Where are you now employed or were emloyed if 
retired? 


What is the nature of your occupation? 


Does your spouse have an occupation? What is 
it? 


Children? Are they employed? Where? 


Respe tfully submitted, 


ELEANOR JACKSON PIEL 
Attorney for Defendant. 


{13] JA-340 

THE COURT: Many of you sat through another 
somewhat lengthy and long trial with me. You know m, rules. 
Okay? 

The rules are fairly simple, 

We start at 10 o'clock in the morning. 

There is a 15-minute break. Lunch is at 12:30. WE start at 
2 o'clock. I have another 15-minute break and we finish a 
4:30. 

I will tolerate absolutely no outbursts in the 
courtroom. 

There is almost a presumption in my mind that 
if a defendant causes some kind of contemptuous act that 
his attorney might have aided and abetted in the Planning 
of it, if I believe that to be the fact, you will. get 
to know your client wry well, because both of you will 
spend some time over in the Metropolitan Correctional 
Center. 

We are going to pick a jury of 12 plus four 
alternates. 

All challenges will be across the board. 

I am not sure you may understand wit 
I am talking about. 


I am going to put 16 people in the box for 


openers. You can challenge anybody you want, alternate 
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2 | or regular juror. } 
3 | is The defense, in view of the fact that we do 
4 | have the four alternates, wiil be given four extra chal- ; 
5 | lenges. | 
6 The government, since you fellows are getting 
7 || twice as much, will be given two extra challenges, unless 
8 somebody objects, at which point all extra challenges will be 
9 waived. | 
10 MR. FISHER: Your Honor, am I to understand tha | 
| the defendants have 20 challenges, then? 
12 THE COURT: Come on, you know the rules as well | 
13 as I do as to the number of challenges. |. - 
b 14 MR.PISHER: You are saying we are getting twice 
15 as m challenges. 
16 THE COURT: No, no, I didn't mean it that way. 
17 I meant the extra challenges, the governemnt will get two, 
18 _ you fellows will get four. 
MR.FISHER: So we will have 16 and the govern- 
2 ment has 8? 
21 THE COURT: That is correct. | 
i 2 Does anyone object to that?, | 
2 MR. FISHER: Your Honor, .in response to your | 
| 
° 24 question, who goes first in the challenges? 
r) | THE COURT: What dr yo: mean? I am sorry. 


es , 
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2 MR. FISIIER: Who exercises their challenges 
3 first, the government or the defendants? | 
: 4 THE COURT: We do it the same tandem operation 

x 5 that we always do. 
6 MR. SCHMUKLER: It has always been tradition, 
7 as far as I recall, the government exercises their challenges 
6 first. 
8 THE COURT: That is not correct. 
10 MR. ENGEL: No. 
11 MR. WEISSFELD: From my experience, your 
12 Honor, it has always been the government. first. 
13 THE COURT: Mr. Weissfeld, I am sure in State 
14 Court thatis true, but it is not true here. 
15 MR.FISHER: So we alternate? 
16 THE COURT: That is correct. 
v7 MR. ENGEL: Judge, may the record reflect the 
18 presence of Mr. Ramsey, who came in the courtroom several 
19 minutes ago. 
20 THE COURT: All right. We are now missing one 
21 lawyer. Is that correct? Any lawyers -- 
2 MRS. PIEL: Excuse me, your Honor. I was : 
23 trying to make inquiry as tu where Mr. Wesley was. | 
te THE COURT: Mr. Pollak just arrived. || 
25 | 


All right. Vacate the bench warrant for Mr. Pollak. | 
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[38] JA-343 
MR. LEVNER:' If your Honor please, I am going 
to join in with Mrs. Piel and Mr. Weissfeld with 
respect to the -- 
THE COURT: Oh, I am sorry, I forgot. 
Ground rules 1 I forgot to annunciate. 
Any motion made by anybody applies to every~ 
body. 
MR. LEVNER: Beautiful. That covers point A. 
You anticipated. . 


Going back to B -~ 


THE COURT: Unless, of course, it is something tha 


is strictly personal to a particular defendant. 

MR. LEVNER: I appreciate that, your Honor. 

With respect to Ramsey, two overt acts mentioned 
the statements are on or about February of ‘71. 

Will the government be precluded as t any 
statements of January lst or March lst? 

THE COURT: No. It says on or about. That 
is close enough. It is January sist or March lst. They 
will come in. 

MR. LEVNER: Would the court indicate 
at this time ossibly -- of course, without binding itself - 
how far may we go back? 

THE COURT: I don't know. I have to see it. 


~ 
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(Jury panel present.) 
MR. SCHMUKLER: May I be heard at the side bar? 
THE COURT: Sure. 


(Side bar.) 


——— ae 


MR. SCHMUKLER: The procedure that your Honor 
suggested before, I cannot agree with. I am afraid it will | 
convey the impression to the jury that the attorneys are | 
led by a single attorney and that their representation ois | 
more in the hands of Mr. Fisher than the individual tial cee 
representing them. | 

I have discussed it with my client and feel that 
I for one cannot speak for the other attorneys here. I will 
ask to be present if there is any discussion with any parti- | 
cular juror, but I think it might be just as easy even | 


physically just as easythat if a juror is to be summoned from| 


the box to give any explanation as to some question they have| 
answered in a particular way, that we might just as easily | 
perhaps use the robing room and fave all the attorneys. in | 
there and there not be any risk that a juror's comment at the| 
side bar would be overheard by potential jurors. i 

MR. FISHER: I must discegree with Mr. Schmukler. | 
I think the court is trying to get as clear a picture from | 


a juror as possible and I think it would be stultifying in- | 


deed to have that juror surrounded by a_ -horde of lawyers. | 
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THE COURT: I agree with you, Mr.Fisher, and that'| 
is the reason why I am going to de it the way I said 7 am 
going to do it. 

Objection noted. 

MR. ENGEL: This is only with respect to hard- 
ships as to the | ~ors. Other particuli : problems will be 
taken up with all counsel. 

MR. SCHMUKLER: It could result in the exclusion 
of a juror whose comments have not been heard by other 
counsel. 

MR. FISHER: I represent that I will faithfully 
relate to my co-counsel whatever it is that transpired. 

MR. SCHMUKLER: I am sure counsel will but I 
cannot delegate that authority to another attorney. 

THE COURT: All right. | 

(In open court.) 

MR. LEVNER: May I approach? 

THE COURT: Yes. 

(Side bar.) 

MR. LEVNER: I am very unclear about Mr. Fisher's 
position in this case with respect to representing me or any 
number of attorneys here. 

THE COURT: He is not representing anybody. He 


is handling logistics and that is all. 
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BY THE COURT: 

Q Mr. Tomassetti, would you have problems sitting 
on a case of this length? 

& No, sir. 

Q Yes. 

A (PJ 3) What is the length of this case, sir? 

Q I put an outside limit of seven weeks on it. 

A May I mention something to you, Judge? 

Q Yes. 

a I have a medical appointment six weeks from 
last Monday at 2:30 in the afternoon. 


Q We will take care of it. Don't worry about it. 


That's easy. 
Mr. Tomassetti, I see you some from Mamaronetc} 
(PJ 6) Right. 
Did you live there for five years or more, sir? 
Yes, sir. 
Are you presently employed? 


Board of Education, custodian, 17 years. 


Are you masried? 


Yes, sir. 
Is your wife employed? 
She's a switchboard operator for the Sarah 


Newman Nursing Home. 
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Number 2, apropos, I would like him delivered 
“8 to the court before that jury comes in or before at least 


If the jury is brought in later, it's 


they are seated. 


suspicious to a lot of them that he may be incarcerated. 


6 MR. SIEGEL: Your Honor, if it please the 


Court, the situation which existed here at approximately 


2 o'clock -- the respective jurors were sitting in the box 


and the remaining panel were sitting in the audience. Most 


of the defendants were here. At that time the marshals 
walked into the courtroom with those defendants who are 
12 incarcerated. I think that the possible prejudice to the 
prospective jurors in the panel may be devastating to my 
client. 
I would ask your Honor in behalf of myself and 
other counsel in this case to move for a new panel because 
of the possible prejudice which this particular panel may 


have observed. 


19 MR. FISHER: I should add in support of the 


respective motions, your Honor, and this may enlighten all 


parties, my intention is to open to the jury stating that 


Mr. Robinson has, in fact, been convicted for the conspiracy | 


| 


alleged in this case and that he does not deny, he does not 


deny narcotics trafficking with Mr. Dawson, Mr. March, Mr. 


Pvovitera, Mr. Pannirello and Miss Ellis. 
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nice experience with them. 


I would ask the Court to inquire of the general 


matter about the credibility of witnesses, would the fact 


that a witness was a police officer or if at all narcotics 
agent, woulé that’in and of itself lend greater credence to 
the testimony of such an individual to that juror. 

Finally, your Honor, and perhaps most signifi- 
cantly, as I indicated in the robing room to the Court, and 
now I will indicate to all counsel in this case, it is my 
intention to disclose to the jury inopening that I will 
prove that Mr. Robinson, Mr. Client, is, in fact, a conspiratb 
in the conspiracy charge and is convicted for that and is, 
in fact, in jail for that. 

Our defense will be, your Honor, no matter what 
he did vis-a-vis these witnesses, he did not commit the 
crimes charged in this betbeieneint, 

In view of the defense that I have decided upon, 
your Honor, and I confirm and resolute in this opinion -- 

I have discussed it with my client as recently as moments 
ago -- I would ask the Court, and this is a very, very 
@ifficult situation, to inquire of this panel whether or not 
the fact that a defendant admits that he has violated the 
narcotics laws, will that in and of itself so prejudice him 


or her, the defendant making that admission, that a fair 


CRT 


[72] 


sa) 
Lay oS 


trial will not be afforded by that jury. 


oi ty 


MR. SCHMUKLER: In view of Mr. Fisher's stated 


1, vey A> 


intention, may I now move for severance in behalf of 


dad Ade A det ROY detec bet 4 
: ¢ 


defendant Hansen. If he is going to assert a defense so 
thoroughly antagonistic, there is no possibility that he 
receive a fair trial. 


MR. VEISSFELD: I join in the move for a 


SPEDE ETT perry > 
’ a: f 


severance. 
MR. POLLAK: I do also. 
THE COURT: I assume you ail join in it. 
MR. GOLDBERGER: No. It's not a question -- 


I join, Judge. The problems are going to be individual. 


My understanding of the government's case against 


Ernestine Barber is that it is completely intertwined: only 
with Warren Robinson in the sense that the witnesses that 
saw Ernestine Barber saw her with Warren Robinson. There's 
absolutely no way to my understanding for us to disassociate 
ourselves from Warren Robinson. 

Your Honor already has on file an affidavit from 
Warren Robinson on my original motion for a severance that. 
Mr. Robinson would testify at a eliiaciaeaiiian trial. 

Once again I will move for a severance. On the 
combination of the two, your Honor, it is absolutely impos- 


sible for her to get a fair trial if Mr. Fisher is going to 
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your Honor, if that will expedite matters. 
MR. CIAMPA: As to my client, your Honor, with 


respect to my motion for a severance, which I here apply to 


really not a party to some of the other counts. I would 


the Court, my client is only charged with conspiracy and is | 
| 
t 


add that ground to the ground already stated by other counsel 


cwreme Orreres poanmeere = 7% - 
e444 


MRS. PI’: Your Honor, I am not standing up | 

7 

to join in, although I am not separating myself out. i, ee 7 
course, join in the motion to sever on the basis of pre- | 


| 


I am not at all satisfied that, first of all, | 


weg Sere Tee ert ermenet 


we 


judice. However, I want to get back to the voir dire. 


we know the present and past occupations of each juror. 
Your Honor asked thequestion generally. As it turned out, 
juror number 3 developed another occupation which he had a 
disability. I am not at all, satisfied we know either their 
occupations or their educational background which I did 
request. 

Secondly, your Honor, I don't believe we know 
anything about their children. They all appear to be rather 
elderly. It would seem that a number of them might have 

‘children and they might have children involved in all kinds 
- of eee that we are interested in. 


I did make a written request for that. 


Thirdly, your Honor, the question was asked by 


EE SS CS SOC 
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mpephew who had been involved in narcotics, which proves at 
zimes that jurors are a lot smarter. than you think they are.| 

MR. SCHMUKLER: Some jurors are a lot smarter 
shan we think they are. 

MR. FISHER: That is no where near the question | 
z= am seeking to get at. | 

THEQOURT: I understand. I will not ask your | 
question until I decide something else. 

(In open court.) 

MR. FISHER: May we approach the side bar? 

COURT: Yes. 
the side bar.) 

MR. FISHER: If your Honor please, in my ' 
capacity as lead attorney I make the following request which | 
= do on behalf of all defense counsel. We would respectfully! 
=equest the Court to inquire of the educational background 
@f all the potential jurors. This is particularly appropri- | 
=te in the case which the Court has pointed out we are 
Sealing with at least 12 separate trials and if you break 
Siown the separate counts, the number proliferates. 

For that reason alone, we think it is an 
=ppropriate qvestion and it is something in my experience 
which is frequently asked by federal courts. 


MR. ENGEL: No objection. 


THE COURT: But I do. 

MR. ENGEL: I am just saying what I think., 

We would respectfully request the Court to 
inguire as to all occupations engaged in for any period over 
a year by the prospective jurors. Interestingly, for in- 
stance juror number 3, came out with a very 

‘gignificant kind of occupation in connection with the armed 
forces that we iain have never known about itcther than by 
kind of accident. Where the Court frequently asks about 
present employment, the Court didn't pursue previous 
employment. 

THE COURT: Have you picked out your two 
challenges? 

MR. FISHER: My colleagues are making that selec-! 
tion while I am talking to ypu. 

Your Honor, I will be frank. I have no dif- 
ficulty in expressing my opinion in excusing two of these 


jurors right now. I would hope your Honor would decide 


< 


: 
> 
% 
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the question of whether or not you will inquire about pre- 
judice to someone who candidly admits narcotic involvement 
before my next or our next round. 
MR. SIFFERT: The marital status of number 7. 
THE COURT: She is a Miss. 


MR. FISHER: One final thing that is important. 
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(In the robing room.) 
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MR. FISHER: Your Honor will recall that I think 


in themotion for a severance I told the Court quite frankly 
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.~ 
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what theproblem was as best as I could without confessing 
guilt to anything on the part of the defendant. 

There is no way I can try this case in its 
present posture without, in my opinion, proofing or admitting 
to the jury that Robinson was a co-conspirator, and the 
very count charged here, that he dealt with the very people 
who were involved in this case. That is our position. 

Our position will be, however, that the govern- 
ment will be unable to prove beyond a reasonable doubt the 
specific violations as charged in the substantive counts 
That is the only way I can proceed, especially in view of the| 


bifurcation. | 


Now, I represent to you, your Honor -- it is the | 


i 
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guard's honest truth -- there was no orchestration of any | 
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[89] ‘ JA-354 
kind of severance applications from co-counsel. The only 
reason I mentioned it ahead of time was because I think I 


indicated on the record that other counsel were concerned 


about their clients coming in late and looking like they were | 


incarcerated. I thought it appropriate them to point out 
that Robinson would be admitting that he's in jail. 

I have spoken with other defendants counsel in 
this case and they are apoplectic, literatlily off the wall. 
I don't know what to do about that. 

The iaiianiiiieniiad a suggestion. 

MR. ENGEL: First of all, your Honor, I think 
this concerns all counsel. I think we ought to have all 
counsel here. 

THE COURT: Sure. Bring them in. 

(Pause.) 

THE COURT: Read it bacx. 

(Record read.) 

THE COURT: Go ahead. 
MR. EY "EL: Your Honor, I would like to state 
the government's position on this problem. 


THE COURT: Sure. 


MR.ENGEL: It seems to me that there are two 
basic disputes involved in this case, both of which involve 


the same proof. 
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Foe Bhat One dispute is between the government and Mr. 
a wherein the government alleges basically that he 
was tne memager of much of the enterprise charged in the 
jndictme =. but there is no'dispute as to him, and it's 
concededs =0 disputc as to his participation in the conspirac 

The second dispute is with the other defendants 
ro the c2se, and that dispute is whole and it involves their 
participation, if any, in a conspiracy charged, and deals 
with the proof of the existence of a conspiracy as to those 
defendants. 

The only way to solve both these disputes in one 
case, it seems to me, is not to bifurcate, to sever the 
substantive counts as to Robinson and to try the 848 count 
as to Rcbinson with the rest of the case as to the other 


defendants. 


The way I see that happening is that that would 


- eee 
solve several interests. 


One, it would serve the interests of the judicial 


Two, it would solve the dispute between the 


government and Miss Barber as to her severance motion. 


| 
economy of the court. 


Three, it will allow Robinson not to be placed 
in the position of being tried on substantive counts and 


contesting guilt and then go to the jury, conceding guilt 
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2 on the substantive counts if convicted in order to testify 

3 as to tha 848. , 

4 Lastly, I don't think tha the other ‘efendants 

5 will be prejudiced in the event that Robinson testifies in | 
6 the case on his own behalf as to the 848 because he will be 


there for cress-examination by all counsel. 


For all I know, your Honor, his testimony will 


be exculpatory. 


Certainly I have no notion of what his testimony 


will be, and his testimony will be equally subject to cross- ; 


13 | That is the government's suggestion as to how to 


| 

| 
examination between the government and defense counsel. | / 
try this case, one case and not several. | 


6 AE eS de reg eS Save aypaige pew tn ta RAL UR oy tp ttt weer Nae 
TS wo @ ~ 


15 MR. FISHER: I can represent to you that Robinson‘: 
16 testimony would not be exculpatory of the co-defendants, no- 
17 where near. 
> ; 
18 MR. SCHMUKLER: I could represent -- | 
} 
19 THE COUNT: Go through it one at a time. | 
7 20 MR. GOLDBERGER: May I inquire of Mr. Engel how | 
‘ ~ 
21 


it involves my problem, your Honor? 


MR. ENGEL: Because Robinson would take the 


stand and presumably it would be exculpatory o* your client, 


assuming the truth of the affidavits submitted already. 


— a ma # 


MR. GOLDBERGER: What if Robinson doesn't take th 


tiny simp tree VEE Fe Be her Mion F 
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witness stand? 


MR. ENGEL: Robinson will take the witness tand. 


COURT: Would he? 

FISHER: On 848, yes. 

LEVNER: May I ask a question?. 

COURT: Sure. Let's do it one at a time. 

MR. LEVNER: Have you mace a decision with 
respect to the severance? 

THE COURT: No. 

MR. GOLDBERGER: I thought that's what we were 
talking about. 

THE COURT: It's part of what we will.be talking 
about. If I had a decision, I assure you I would come out- 
side and tell you flat out. 

MR. LEVNER: Okay. 

THE COURT: Those of you who have been here 
before me know that. 

MR. SCHMUKLER: Would your Honor be prepared 
to .rule a matter of law that the def-ndant Robinson no 
longer has a fifth amendment privilege with respect to this 
conspiracy? 

MR. ENGEL: I don't think that's an issue. 

THE COURT: I don't think it is either. 


MR. SCHMUKLER: Then perhaps -- 
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in count 1 of this indictment. 

MR. FISHER: I understand from Mr. Engel that tha 
article also refers to the so-called French connection case. 

MR. WEISSFELD: I saw it in the papers. I was 
going to call your Honor's attention to it. 

THE COURT: I didn't see it. 

Did anyone cut it out? 

MR. WEISSFELD: I cut it out. I don't know if 
I have it with me, your Honor. 

MPS. PIEL: Your Honor, is now an appropriate 
time to interrupt the discussion of the newspaper article 
to make the point I wish to make with regard to the voir 
dire? 

THE COURT: Yes. 

MRS. PIEL: At this time I wisiit~> repeat or to 
reiterate a request that before any more jurors are voir 
dired, that we ask all of the present persons in the box 
some kind of question about their educational background, 
how far they went in school, whether or not they had any 
college -- 

THE COURT: Mrs. Piel, I ruled on that yesterday. | 
The ruling stands. It is not going to be changed. 

MRS. PIEL: It wasn't clear to me,your Honor. 


THE COURT: I ruled. 


JA=359 
MRS. PIEL: Secondly I would like to know whether 
ene members of the jury have children and whether -- 

THE COURT: I ruled on that yesterday, too. 

What do you want? The ruling is no. I am not 
going any further. The voir dire is quite complete. There 
is no necessity to dig into the entire life's history to get 
‘a corriculum vitae of the people involved 
you cam challenge whoever you want to. 


Mr. Clerk, give the board to the defense counsel 


(Recess. 


> me we 
2 


biel. ii 


(Court's Exhibit 1 marked.) 


e 


(In open court; jury absent.) 


| 
| 
| 


MR. POLLAK: Before the jury comes in -- 


x 


SRR aaa S 
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THE COURT: There are jurors in the back. 
MR. POLLAK: May I approach* 


THE COURT: Yes. 


' 


et tebe in! Sat Gm haba 
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severance is not reversible error. There are cases that 
hold that denial of a severance even under those circun- 
stances is reversible error. 

I invite the Court's attention, most respect- 
fully, to United States against Johnson, 478 F2nd 1129, 
which reversed where defenses were toally inequitable and in- 
consistent. 

I need only remind the Court of Mr. Levner's 
statement about if Mr. Robinson were to proceed to testify 
there would be three, and I think the number got up to 
seven, more witnesses in this case. I assume he was refex- 
ring to co-defendants. 

Beyond that, your Honor, Mr. Robinson won't 
testify. The situation is if I were one of my colleagues 
in this case, I would be literally going through the roof 
looking for a spatula to scrape me off the floor in order 
to defend against another lawyer getting up and opening and 
Saying that my client is guilty because that, your Honor, 

I regret to say, is exactly what I am going to be saying. 


There is only one case that I can find, your 


Honor. I have discussed this with the governrent and their 


efforts lave produced nothing further on this issue, but 
I think United States against Gambrill, 449 F2nd 1148, is 


as close to on point as possible. 
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as an officer of the court I advise your Honor of what I 

7 
would submit to you, most respectfully, is a very substan- 
tial confrontation problem that would be raised by my 
actions in behalf of Robinson which would inure to the 
awful prejudice of all the other counsels’ clients in this 
case. 

The record will reflect that each of them have 
moved for a severance as soon as they were advised of the 
situation. The application, your Honor, is at this time 
for my request -- I renew it before exercising any further 
challenges to inguire of this r-ospective jury whether or 
not my admission*of Mr. Robinson's culpability of a nar- 
cotics conspiracy will foreclose their fair and unbiased 
é* termination of the issues presented to it by the Court 
in its ultimate charge. 

I remind the Court as well, if I may, that in 
the interest of fairness to all, I have. in .tobinson's 
behalf. moved fer a severance. if that will ease the burden 
I know these conf. icting positions place upon the Court. 

MR. SCHMUKLER: Mr. Fisher's position leaves 
the other defense attorneys with a prosecutor in their 
ranks, and I think that puts it in simplest terms. 

THE COURT: Mr. Fisher, you hz 1ever been a 


prosecutor, have you? 
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A No. 


Q Is there any reason whatsoever that you know 


of as to why you should not serve as a juror in this case? 


A No, there's not. 

Q Do you think you can be fair and impartial not 
only to each individual defendant but also to the government 

A Yes, I do. 

MR. ENGEL: The jury is satisfactory to the 
government. The government waives its final two challenges 

MR. FISHER: The jury as “presently constituted 
is satisfactory to the defendant, your Honor. 

MR. SCHMUKLER: May I have a side bar, your 
Honor? 

THE COURT: Sure. I tell you what. We will 
have a side bar which is wide open. 

Ladies and gentlemen, those of you who are 
seated in the back, I know it's been a terribly difficult 
day for you just to sit there. I know after yesterday's 
snow and sleet and freezing rain it must be difficult for 


you to get in. I want you to know how deeply all of us 


<I wr one t 2 Iss 
. 


appreciate the fact that youtake that little extra effort 
to come here and serve as jurors. I know it must be boring 
to wait throught the selection of a jury, but I can't help 


it, nor can anybody else. That doesn't mean we don't say 


a ee 
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accepted his conclusion that under those circumstances he 
didn't see how it could be a problem. The facts may be 
very, very compelling ones, that your Honor might fin ‘< 
be a problem no matter what his statement may be. 

I would ask your Honor to ask that juror to 
disclose to the Court exactly what the facts were concerning 
the problem. 

Absend such inquiry, I don't know how any 
counsel here might determine whether there is a possible | 
challenge for cause with respect to that juror. 

With respect to -- I don't recall the juror's 
name -- the elderly lady who recited certain members of 
her family were -- Mrs. Murray, who mentioned that one 
member of her family is serving in the Internal Revenue 
Service Inteliijzence Division and a daughter is with the 
Police epartment -- I question when so many members of 


the family are so tied to law enforcement whether a juror 


under those circumstances could be fair at all. I would 


challenge that juro:s for cause on the basis of her answers 


to those questions. 


THE COURT: That challenge is denied. 


MR. SCHMUKLER: Lastly, pur Honor, at no time 
when counsel exercised challenges here were we of the under- 


standing that those challenges were to be exercised with 
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respect to the alternate jurors as well. 

THE COURT: Wait a second. Absolutely. I laid 
it out in nice cool language. There is no doubt about it. 
There are times when I'm convinced that there are only two 
people in the courtroom listening, me, because.= have to, 
and the court reporter, because he gets paid to. 

All right, anything else? 

MR. SCHMUKLER: If I'm mistaken, so be it. 

During all the time we spent in the witness 
room exercising our challenges, not once did any attorney 
raise the board for the alternates ar say we have to 
challenge these people. too. It's my understanding that 
we would be granted additic .u4l1 challenges after the main 
jury is sworn. The usua’ procedure has been tc give one 
challense -- 

THE COURT. Mr. Schmukler, I assure you you 
don't try and put in what the usual procedure is. The 
usual procedure is a lot more stringent than what you 
have had these past couple of days. 

Anybody else? 

MR. LEVNER: Your Honor, I handed up a slip 
of paper. It's my understanding from one of the defendants 
thet the clerk -~ 


THE COURT: That the clerk excused a juror for 
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THE COURT: Before the jury is brought in. 


Hello, Mr. Asness. 


4 MR. ASNESS:- It's nice to see you. 


5 THE COURT: I gather you are sitting in for 
6 Mr. Schmukler. 
7 MR. ASNESS: That's correct. You didn't treat 
5 him nicely. He's not coming back. | 
g THE COURT: Okay. 
10 MR. ENGEL: Your Honor, in connection with that, | 

P 11 could we just record the consent of the defendant Hansen | 
12 for Mr. Asness' appearance? t 
13 THE COURT: Mr. Hansen, do you consent to | 
14 Mr. Asness appearing for you? | 

g 15 DEFENDANT HANSEN: Yes. 
16 | THE COURT: All right. 
17 | Mr. Levner, do you have anything? 
18 MR. LEVNER: Mr. Kelly will remain available 
™, 19 to us as -- 
20 THE COURT: He will be. Don't worry about it. ° 
21 Mrs. Piel. 
: = MS. PIEL: Yes, I do, your Honor. 
3 First of all, I wish.to state for the record 
that the jury is not satisfactory to my client as repre- "° 
Pe 25 | sented to your Honor at the close of the proceedings. 
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It is my understanding that under Rule 24 of 
the Federal Rules of Criminal Procedure, that a defendant 
is entitled to peremptory challenges to be exercised either 
separately or jointly. I now wish to represent to the 
Court that in the proceedings which took place quite in- 
formally in the back room here -- 

THE COURT: Wait a second, not in the back room. 
It's the witness room. 
| MS. PIEL: It's in the back. 

THE COURT: It might be in the back. You make 
it sound like it's filled with cigar smoke. 

MS. PIEL: Your Honor, I meant no other descrip- 
tion than location. 

THE COURT: Go ahead. 

MS. PIEL: There was one juror I wished to 
challenge peremptorilyand I made that as clear as I could 
from the very beginning. There were votes, there was this, 
there was that. That peremptory challenge was never 
permitted to be exercised and the jury, accordingly, is 
not satisfactory to Rufus Wesley. 

It is my position that constitutional due process 
gives Mr. Wesley the right to challenge at least one juror 
that he doesn't want on a panel and he did not have that 


opportunity. 
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Accordingly, I wish te bring that to your 
Honor's attention and to except to the statement of Mr.Fisher 
that the jury was satisfactory. 

MR.FISHER: Your Honor, I would like to respond 
to that right now. I am frankly outraged at that. 

THE COURT: By the way, my immediate reaction 
is to put you all on the stand. 

MR. FISHER: I would be more than happy to 
take that position. I respond to this statement with 
veracity for openings and with a lot of other feelings as 
well. 

i would like the record to be perfectly clear 
that the decisions which I reported to the Court were the 
decisions of the group of the lawyers, that Mrs. Piel al- 
ways expressed her opinion, that she voted on each and 
every one of those jurors that we decided to peremptorily 
challenge, that she expressed her opinion, her opinion 
was counted, her votes were counted and that it wasn't 


20 until I think the last few minutes of our joint deliberations 


21 with regard to peremptory challenges that Mrs. Piel was 
2 unhappy about not having enough challenges for the number 
33 of people that we all wanted to challenge. 


mw The situation was that I think there were five 


j 25 jurors that we wanted to challenge, there were oniy four 


(271) JA-368 


peremptory challenges left. 

I point out that Mrs. Piel at no pcint asked 
that I request of the Court additional peremptory challenges 
or anything of the sort. The implication there was some 
sort of railroading in there, that Mrs. Piel or her client 
were denied the right to peremptory challenges, in my 
opinion, is ridiculous. 

THE COURT: Slow down. You will never get in 
the record if you don't slow down. 

MS. PIEL: Your Honor, my intention is not to 
challenge my co-counsel. I am only saying to you that in 
reality there was one person in particular:that I on behalf 


of my client wished to peremptorily challenge. I am not 


6 eS oes eee 4 dee > 


challerging that I didn't participate in the discussion. 
I am not challenging that. 

THE COURT: Okay. 

MS. PIEL: There is one juror. I would like to 
challenge him now. 

THE COURT: The mcetion is denied. 

What else do you :have? 

MS. PIEL: All right. 

THE COURT: I must say that you don't realize 
that there's an end to things. You better recognize it. 


For example, there is an end to the challenges 
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that you can make on a jury. There comes. a time for an 
end to an argument. There is an end to things. 

Go ahead, Mrs. Piel. What else do you have? 

MS. PIEL:: I also want to point out to your 
Honor that with regard to the procedure of Rule 24 and the 
peremptory challenges to the alternates, the procedure 
was not followed and I believe the point was made by co-~ 
counsel. 

THE COURT: The way it was set out in the 
record is absolutely clear. You got a better break than 
you were entitled to, and now to come back and attack it, 
it's incredible. 

Do you have anything else, rs. Piel? 

That motion is denied, too. 

MS. PIEL: Yes, because the objection:that... . 
I am making now underline an eveh more basic objection, and 
that is the designation of Mr. Fisher as chief counsel in 
this case. To represent my client before the Court, I do 
not think that -: 

_ THE COURT: I tell you what. Make it simple. 
Mr..Fisher, you are no longer lead counsel. Mr. Siegal, 
Mr. Goldberger -- 


MR. GOLDBERGER: Judge, I have a peripheral 


defendant. i would just as soon not be lead counsel in the 


THE COURT: Mr.Ciampa, how about you? The 
only thing that we are interested in is logistics. 


MR. CIAMPA: Do I get time and a half for over- 


THE COURT: You don't get time and a half for 


It's not off the record, it's on the record. 
You are lead counsel. 

MS. PIEL: I wish to make another application, 
and that is whoever .s lead counsel, that when there are 
any conferences at the bench, that at least as far as 
Rufus Wesley is concerned, that I can at least hear what 


goes on because I have already been misled once, whether 


it was through my own poor hearing or stupidity or whatever. 


I do not know what is going on unless I can hear it. There- 
tore, I would rather not delegate to any other person -- 
THE COURT: We will have no conferences at 
the bench. Does that make you happy? None. 
MS. PIEL: Your Honor, I just wish to protect 
my client's rights. 
THE COURT: I understand. Any objections are 
to be made objection period, nothing else. 


MS. PIEL: Very well, your Honor. That means 


Rg FF B 


[282] JA-371 


TRE COURT: Would you believe there are reasons 
such as that that would inspire people to waive the jury? 
To suggest it is a manipulation of the system is offensive, 
not only to defense counsel but also to this Court. 

I understand, Mr. Engel, you are not in a 
position to do anything else except to reiterate the policy 
of your office. I am not personally offended, but I would 
Suggest that. you go back and speak to Mr. Edwards and speak 
to Mr. Cahill and suggest that if *hezy don't get up a 
better reason for the policy, maybe they ought to drop it. 

It is nothing personal: 

MR. ENGEL: I understand, and there was nothing 
obviously personal in the government's position. 

THE COUR’ God save us if I was offended by 
everything that happened in court:. 

Ts there a marshal present? 

Mr. Fisher, you renew your motion to severe 
Warren Robinson? 

MR. FISHER: Yes. 

THE COURT: Motion is granted. 

Will the marshal take Mr. Robinson cut. 

Mr. Fisher, I will try Mr. Robinson's case 
immediately after I finish this one and I tell you we are 


going to try it. 
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© THE COURT: Yes. 
3 MR. ENGEL Which motion was that, jus. for the 
4 record? 
5 THE COURT: The motion to sever untii such time 
6 as Warren Robinson would be available to testify. 
7 MR. MATEDERO: Also, your Honor, on the same 
8 basis that his testimony would be required. 
9 THE COURT: Yes. I understand. 
10 Request by the defendants to be tried to the 
11 Court without a jury; since there is no conser on “hv 
2 part of the government, it must be denied. If, however, 
13 at any time during this trial defendants wish to renew that 
M reques’,, I will entertain it. 
15 I will also suggest the government rethink it's 
16 position and policy an awful lot. 
B2 17 MR. SIFFERT: I would like to have the record 
18 reflect that Mrs. Piel has told me that it was Juror No.3 
she -rished to challenge. It was not an alternate. There- 
20 | fore under Rule 24 -- cf 
21 THE COURT: * don't care who she wanted.to 
2 challenge. This is not The Devil and Daniel Webster. 
3 Bring in the jury. 
A (Jury present.) 
. 25 THE COURT: Good morning ladies and gentlemen. 
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I give him the money and he asked me who Joe was, 
jnd 1 told him he was a friend of mine, that I had been up 
12 night and I got him to drive up there. 
a 


eo 


So he reached in the bag and give Joe some money, 


and told me if he's a friend of mine, he's a friend of his. 


> ~~... g* '- 


What happened after this? 


We returned to Washington. 


2 eee 
th A eh A at tt in ni i OE 


Did anything happen on the way back? 


Yes, got stopped twice for speeing. 

Where? 

In Jersey and Maryland. 

What happened when you returned to Washington? 

I went home and {I give Joe a little of the 

and he left. 

You gave Joe narcotics? 

Yes. 

And what did you do? 

I stayed in until the next morning and then I 
got in touch with Warren and Felks. 

Q At this time did you have an agreement as to the 
Price of narcotics that you would sell in Washington? 
| MS. PIEL: Your Honor, I object to that as asking 

for a conclusion. Also, I don't know who it is with er 


{ 
vhen he is talking about. 
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THE COURT: Hcpefully we are going to find out who 


gs with first. 


MS. PIEL: I object to it as to form and also on 
che grounds of asking for a conclusion. 
THE COURT: Did you have an agreement with anyone? 
MS. PIEL: Your Honor, I object to your question. 
THE COURT: That's fine. 
MS. PIEL: It asks for a conclusion. 
THE COURT: I am well aware of that. 
Would you like to go through the whole thing all 
over again? 
MS. PIEL: Which thing? 
TEE COURT: Go through every conversation? 
MS. PIEL: Sure. 
MR. ENGEL: Excuse me, Judge. 
Did you wish me to proceed? 
THE COURT: No. 
3:15, time for the afternoon ° reak. 
Mr. Cierk, escort the jury to the jury room. 
(The jury leaves the courtroom.) 
THE COURT: Mr. Engel, the next time the jury is 
*8aving you had better find a seat fast. 
See 


MR. ENGEL: I'm sorry, Judge. 


THE COURT: All right. 


> 


+ 


; 


Liebe lt F tans 


Dawson-direct 
Ms. Piel, your objection is iia 
Ms. Piel, Mr. Goldberger, Mr. Ciampa and Mr. Siegel, 
to see you in the robing room. 
(Recess) 


(Continued on next page) 
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(In open court; jury not present) 
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‘ THE COURT: Ms. Piel, do you persist in your 


Fs »* this time? 
tion &- 
epjec 
“38 aes MS. PIEL: I will withdraw it. 


i 


THE COURT: Bring back the jury, please. 


rs 
Q 


“RY: 


(Jury present) 


THE COURT: Bring back the witness. 


$4}, 


Lee yen 
bavh 5 


cHOMAS FRANK DAWSON, 
resumed. 
THE COURT: Mr. Engel, would you reput the last 
quer ion, please. 
MR. ENGEL: Yes. 


DIRECT EXAMINATION CONTINUED 


BY MR. ENGEL: \ 


Q Mr. Dawson, did you have an agreement with anyone 
ee 
in about this period, the summer of 1971, as to what price 


aie i 


tie ee 
to sell the narcotics at you received from New York? 


Yes. 
With whom did you have that agreement? 


Warren,, Folk§ and myself. 

RETSIE Gare adhe chat. snemeennas 
— 

At Folks‘ house. 

ela as dak auliiiiet 


As to the selling of the narcotics? 
eee 
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a You mean ar as receiving money or what we 
EE a reeeeeeeneneeeeenndeineestaneciariniinieenin 


- 0 The price you sola@ it for. 
A we ‘sold it for anywhere ‘rom 18 to 22 thousand 


id ‘ 

\ e ty 
ty 
ry 


_—> The narcotics that you received from Georgie, 
how much cut did you put on those narcotics before you 


- gold them? 


; aw 


A Georgie's narcotics were very strong. We could 
put approximately a kilo on a kilo. 
Q That is, a kile of lactose? 
A Yes. 
THE COURT: Or a kilo of something else? 
THE WITNESS: Yes, sir. 
What was the something else? 
A ft could be mannite. 
Q Returning just for a second, Mr. Dawson, to the 
you took with Joe Rains that you testified about, how 
narcotics did you return to Washington with? 
A Hal a kilo. 
Q What did you do with that half a kilo? 
A I carried it home until the next morning; then 
| 


9°t in touch with Warren and we went down to Fol.s' house 
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re cut it up. 
> : Where was Folks living at that time? 


A He “wS living in the Stratford Woods Apartments 


F. andover, Maryland. 


Q What was the measure of profit that you wou'dg 
Se Tt nnneelenaaeeenaeme tn ee TOR 


— ee 


eceive yourself out of the packages, which you brought 
r 


from New York and New Jersey to Washington? 
gS A et nie main es 
pe ea al > 
A That I would receive myself? 


Q Yes. 


A Well, it was determined by the amount of narcotics 


that I sold, what we sola them for, ane what everybody 
— SE tee con ———— 
turned in compared to wha - they sold. 
ee a 
tances 
We had an agreem it that Warren Sold most of the 


narcotics, so he was su 


Pposed to turn in a thousand dollars 
— . 
* Bore than what he paid for them. If he turneg that money 
in, that is how we would determine. 


MR. CIAMPA: May we have a Gate for this agreement 


and also an agreement as to the 18° to 22 price? 


THE CourRT: Yes, 


Was this: the Same agreement you talke’i about i 


OA It was, 
.@ That was when? 


It shoulda hav> been around July of 1971, or August. 
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DEFENDANT SALLEY: No, six. 

MR. GOLDBERGER: Judge, amicus curiae. is it 
gece sS2z¥ to exercise a bench warrant for Mr. Pollak? 
ye 18 an attorney and knows his obligations. I am sure 
it's something that has kept him from being in court. 


st must be important or a personal nature or a train. 


I would ask the Court to hold that off for another 


ee a ke 


ten minutes Or SO. 


MR. CIAMPA: I join in that. 


. 


MR. SC''WARTZ: I came in from Long Island. The 
trains are about forty minutes late this morning. 


M". MATEDERO: I had the same experience. 


’ 
# 
fe 
° 
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THE COURT: I will give him another ten minutes. 

(Pause) 

THE COURT:° Mr. Pollak arrived. The bench 
warrant is vacated. 

MR. POLLAK: I apologize, your Honcr. 

THE COURT: What happened? 

MR. POLLAK: There was a lot of traffic. I was 
help up. It won't happen again. 

THE court: Mrs. Piel, you have a formal 
®pplication? 

MS. PIEL: Yes, I do. 


Your Honor, at this time I would like to move the 
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s £ to strike the testimony of Mr. Dawson which appears 
cour 

the record on Page 185 in answer to Mr. Engel's question 
jn 
concerning an ag 
through 7, and then on Page 187, Lines 11 through i7, 


? 


ta al co 


reement, Lines 16 through 25, Page 186, 


ne Bere 


pines * 
the grounds that the witness was testifying to a 

on 

conclusion and the testimony was improper. 


THE COURT: I have to read it. 

MS. PIEL: I think we will have to further on 
page 187, your Honor, actually Lines 18 through 25, and then 
188, Lines 1 through 4. It's all on the subject of the 
agreement. 


THE COURT: I still have to read it. I haven't 


’ 
seen it yet. 


epee ae 


MS. PIEL: In that same connection, I would like 


to withdraw my withdrawal of my objection. 


Sh amt PA DRA RSE hea B : 7 . qn 


rd 
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THE COURT: I will see about it. 


so 
. fis 


Bring in the jury. 


' 
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; 
; 
r 
F 
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(Jury present) 


he 


As 


THE COURT: Good morning, ladies and gentlemen. 


My apologies for not being able to come in on Friday last. 


é 


I assure you, I just couldn't ‘make it. 


t 
". 


a i* . 
wow we wr ww: 


We have going to have an abbreviated morning 
Session because during the lunch hour we will more 


entire proceedings to one of the large courtrooms. 
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Dawson-direct. 


[262] ian | : 
All right, bring in the witness. 


28 oMAS FRANK DAWSON resumed, 
THE COURT: Mr. Witness, right beside you is 


, picrophons. You make sure that everything you say 


is picked up on that mike. 


All right, Mr. Engel. 
MR. ENGEL: Thank you. 


pIBECT EXAMINATION (continued) 


py MR. ENGEL: 


Mr .Dawson, do you recall testifying about an 


—_— 


agreement which you 


Q 
reached with Folks, Mouthpiece and Warren 


A Yes, sir. 
cn 
MRS. PIEL: ‘our Honor, I will object on the 


grounds I have already stated. 


THE COURT: Yes, I understand. I will let it 


Q How was that agreement reached, MR. Dawso1.? 


MRS. PIEL: Objection again, your Honor. 


MR. ENGEL: I am trying to cure the objection 


which Mrs. Piel has made. \It seems a little silly to 


object both ways. 
MRS. PIEL: Your Honor, that last question, 


y an improper question. 


how was it reached, was certainl 
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{263] Dawson-direct JA-382 
THE COURT: Mrs. Piel, you may have a very 
yaiid techhical objection. I mentioned last week as to 
now it could be cured. 
% Would anyone here object to having it cured 
full route? 
Do you know what I am talking about? 
MRS. PIEL: No, your Honor. 
THE COURT: Okay. Mr .Dawson, when was the 
first time you discussed narcotics with Warven Robinson? 
THE WITNESS: The first time, your Honor? 
THE COURT: Yes. 
MRS. PIEL: I object to that as having been 


asked and answered. 


THE COURT: Wait a second, You object, you 


object and you object. You want it done? : 

MRS. PIEL: Your Honor -- 

THE COURT: We will go through it the second 
time,-the third time, the fourth time, the fifth time 
etc., etc. This is not a game. 

MPS. PIEL: I am quite aware of that, your 
Honor. Something quite important is at stake here. 

THE COURT: Absolutely. I didn't put it in 
the record last Thursday. It is quite clear that what you 


“ant done is a reiteration of the entire thing. 


[264] Dawson-direct JA-382 


MRS. PIEL: No, your Honor. No, your Honor. 


I object to question which have been aksed and answered 


peing asked again. 
| That is another basis -- 

THE COURT: It is permissible to refresh 
the recollection of a witness by asking him was there an 
agreement as to price in each and every one of these con- 
yersations. 

MRS. PIEL: Your Honor, I object to that ques- 
tion. I believe that is improper. I want the record 
to show it. 

THE COURT: All right. Does anyone object to u 
going through all of the transactions? 

MR. SIEGAL: I object to any reiteration of 
all of the cnek iene that has come in so far. 

THE COURT: That is what we go to do. 

MR. SIEGAL: I object to it. 

MR. WEISSFELD: I object to it, your Honor. 

THE COURT: It is one or the other. 

Mr. Engel, do you want to try and shortcut it? 
I will permit it. 

MR. ENGEL: Thank you, your Honor. 

Q Mr. Dawson, the question was how did you reach 


that agreement? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
LEOLEY SOUARE NEW YOR! N.Y = 2yhagge 


[265] Dawson-direct JA-384 
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MRS. PIEL: Your Honor has overruled my 


objection, is that correct? 


THE COURT: Yes, I have overruled your objection. 
A We discussed it between us. 


Q About when was that? 


A I would think some time in July of 1971. 
erent eeeeanens 
Q Cou'd it have been later? 


A It could have been later. 

MRS. PIEL: Your Honor, I object to that, to 
counsel leading the witness, could it have been later. The 
witness is answering counsel's Guestions. 

F I object to counsel suggesting another answer 
to the witness after he has gotten an answer. 
Q Could it have been earlier, Mr.Dawson? 

MRS. PIEL: Iobject to that question, your Honor. 

THE COURT: Could it have been earlier or later 
Mr. Dawson? 

MRS. PIEL: I object to that question, your Hondr. 


THE COURT: Overruled, Mrs. Piel. 


A Yes, sir, it could. 
Q Who took part in this discussion, Mr. Dawson? 


A Warren, Folks, Mouthpiece and myself. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


[585] 


UNITED STATES OF AMERICA 
Vv. 


AL TAYLOR, et al. 


February 12, 1976 
10:30 a.m. 


(Trial resumed), 


(In open court; y not present) 


THE COURT: How many applications do we have 


this morning? 

MS. PIEL: Your lionor, on behalf. of Rufus 
Wesley, ne has just learned that his mother is very close 
to death in Virginia, and he would like to have a voluntary 
absence today and tomorrow and to return to court on 
Tuesdey, if he would be able to do so. 

THE COURT: Sure. 

Mr. Wesley, you understand that by being absent 
these days, it is a voluntary absence? 

DEFENDANT WESLEY: Yes. 

THE COURT: You are doing it on your own, right? 

DEFENDANT WESLEY: Yes. 


THE COURT: You understand the consequences of 
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1 [586] , JA-386 


2 DEFENDANT WESLEY: Yes. 

3 THE COURT: - I hope you find her better. 

4 | DEFENDANT WESLEY: Thank you, your Honor. 
5 THE COURT: You may leave now.. 


Mr. Weissfeld? 

MR. WEISSFELD: The Government is stipulating. 
with myself that Mr. Turner's name was never mentioned in 
any prior proceeding. 

MR. ENGEL: In the prior proceeding which we * 
have had reference to thus far. 

THE COURT: What you are talking about is the 
Tramunti case? 

MR. ENGEL: That is right, and that he was 
never asked about Turner. : 

16 THE COURT: Both ends? 
MR. ENGEL: Right. 
THE COURT: Do you agree, Mr. Weissfeld? 
MR. WEISSFELD: I only agree to anything 
affecting my client, y' Honor. 
THE COURT: You have to agree to both ends. 
One, his name was not mentioned in “the: prior proceeding,“ 
and, two, that nobody was asked about your client. 
MR. WETSSFELD: I am not aware of anything other 


than that. 
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rrr cll lll CC: 


ine motion is denied. 


COURT: All right. 

ENGEL: Can we have the absence by Miss 
voluntary absence? 

COURT: Yes. 


GOLDBERGER: Fine. 


is 


COURT: Mr. Schmukler is here. Mr. 


2 idbeu BEE ches 4 Ar 


aire * ISR Py Le Be 
> > ; ‘ 
banat Ape caingi el tote lie apie ee Legh 


Matedero is here. 


MR. GOLDBERGER: I will cover for Mr. Schwartz. 


ag: >" Ky , , . 4 
, > 4 be 
j 


THE COURT: Mr. Green, did you hear what 
Mr. Goldberger said? He is covering for your lawyer 


DEFENDANT GREEN: Yes. 


f 


THE COURT: Is that agreeabse with you, sir? 

DEFENDANT GREEN: Yes. 

THE COURT: We are missing one juror who has 
cailed in sick. That is what I was waiting for. 

Bring in the jury. 

(Jury present) 

THE COURT: I am sure you gentlemen recognize 
that the sez: generally occupied by Mrs. Oliver, Juror 
No. 6, is vacant. She called chambers to tell us she is 


Bick, 


rs. Buckley is Alternate No. 1 and will take 


a 

¥ 

e 

. 
_» 
“s 
oy 
a 
3 
s 
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the Position cf Juror No. 6. 
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an presently doing ten years and I don't feel at this 


. correct counsel and I would like to defend myself. 


a 
gine I am 


JA-388 

(At the side bar) 

DEFENDANT .zJRNER: Your Honor, I feel I am not 

given all the due rights of this Court and counsel. 
THE COURT: I will consider it. 
(In open court) 

THE COURT: Bring back the jury. | 

(Jury pre ent) 

MS. PIEL: May I have a side bar? 

THE COURT: Yes. 

(At the side bar) 

MS. PIEL: This is in reference to the death 
of the defendant Rufus Wesley's mother. He had just come 
back, otherwise I wculd have mentioned it before. 

He would like to be excused until Thursday. 

THE COURT: That is going to be a voluntary 
absence, Ms. Piel? 


MR. SIFFERT: Will you concede that March can 


identify him? 


MS. PIEL: Yes, I will, but let me tell him 


THE COURT: Bring him here. 


MS. PIEL: Mr. Wesley, I have asked the Court 
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March-direct - JA-389 


~ could be excused until Thursday on a voluntary 


ie -_ Beets and something has come up. 
MR. SIFFERT: That is that Mr. March would 
ify you in court. 


Will you concede that Mr. March can identify 


* 
Gers 


MS. PIEL: In other words, will you concede 


} ot Ye ie. yf 
5 ed A 
ee 


, 


it 


Fai March knows whe you are? 


* 
: 


DEFENDANT WESLEY: Yes, he knows me. 


¥ Ww 


THE COURT: All right. 


wy : 
oe! 


MS. PIEL: And he may be excused? 


Rectal 
a. * 


5 > THE COURT: Yes. 

Be (In open court) 

ae ee THE COURT: Call your next witness. 

or ; . 

: * MR. SIFFERT: The Government calls James 

$s Er 

ee March. “ 
. 4 

+” JAMES HENRY MARCH, 


called as a witness by the Government, being first 
ee i duly sworn, testified as follows: 


= @ STRECT EXAMINATION 


< > 

ae oi SY MR. SIFFERT: 

-. ae —Q Mr. March, will you keep your voice up and 

ae P *2lk to the last juror in the box. 

Flas ie 

2? ie Can you state to the jury whether you have a 
—- Ree 

= . & 


¢ 
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[1072] " JA-390 
THE COURT: Just a thought. It is not a sub- 
stantial variance. ei" 
e? 


| 


} 
! 


MR. CIAMPA: What about the forum non-convenien 


Rae Es 


THE COURT: No, we have gone too far down the 


Oot ART 


seth on this one. 

MR. CIAMPA: Your Honor, may I just be heard 

on that point? 

This points up a difficulty with all incidents 
enueeting in Washington except a certain part of the 
conspiracy which is alleged to have occurred in New York, 
which is really the Tramunti case, and the case against 
Robinson, who is not a defendant. 

All other incidents are Washington, D.C. All 
the witnesses at my disposal would be in Washington, D.C. 

I want to point out that I was assigned a 
couple of Save before the trial, and as far as my ability 


to physically investigate any of the witnesses, any of 


the locales,I .can't test the veracity of any witness. I 


east, northwest. I don't know what any place looks like. 
I think that is what the spirit of forum non-convenience 


is all about. “I don't know why this case is in, New York. 


; 
i 
"a 
8 
‘ 
4 


ce we wf ft 8 


really can't do a job in cross-examining. He says north- 
| | 


& —_ THE COURT: Okav. i uncerstanc. ‘ 


[1073] JA-391 


5 
P THE COURT: The rule is if the forum is 
P convenient to some of the defendants, then they are all 
P stuck with it. 
5 MR. CIAMPA: Which defendants would it be 
P convenicnt for? 
: MR. SCHMUKLER: Exactly two in number, Judge. 
‘ THE COURT: That might be. Two is enough. 


MR. ENGEL: Three, I believe, for the record. 
THE COURT: Three, all right. 


MR. CIAMPA: May I hear the Government's 


recitation of the three defendants for whom this trial is 


convenient? 


MR. ENGEL: Actually for all the defendants 


in custody on other cases. That would exclude your client. 


The matter is moot. 


For Miss Barber and Mr. Green, as residents 


of the New York City metropolitan area, that is convenient 


for them, rather than convenient in Washington. 


As I say, except for Mr. Turner, Mr. Ramsey 
being in custody on other cases, it would be irrelevant 
as to them. Until Mr. Robinson wes severed on the 
morning of trial, it was convenient for him, 
THE COURT: Okay. 


MR. CIAMPA: My understanding, your Honor, 
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On the days that’ you did come, did you receive 


-a@-« 
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Yes, I did. 

After January, 1976, have you been receiving 
money every: day? 

THE COURT: For every day, is better. 

For every day. 

After January 6? 

Let me withdraw it and ask you another one. 


In the month of January, did you enter a witnes 


protection program? 


; 
: 
‘| 
=4 
4 


A Yes, I did, 
MR. GOLDBERGER: Objection, 
MR. POLLAK: Objection. 


MR. GOLDBERGER: I have a motion. 


r 
2.3 
E 
: 


MR. CIAMPA: Yes. 


THE COURT: Stop right now. 


Do you have anything more? 
MR. SIFFERT: Yes, your Honor -- I will have no 


further questions. 


THE COURT: Ladies and gentlemen, the 
Clerk will escort you cut, 
Have a good lunch and keep an open wind. 


(Jury leaves the courtroom.) 


a0 oo we oer erg ies see 
a a 


JA-393 
March-redirect 

THE COURT: You may leave, 

(Witness leaves the covrtroom,) 

THE COURT: Mrs. Piel? 

MRS.PIEL: Your Honor, at this time I move fo 
a mistrial. 

THE COURT: On behalf of all defendants? 

MRS.PIEL: On behalf of all defendants. This 
is not something that came: out inadvertently from a witness 
This was a deliberate question asked by the prosecution 
in order to bring to the attention of the jury this most 


prejudicial fact. 


THE COURT: You all join in this motion. 


I will decide it after lunch, 


(Luncheon recess.) 


_w.-. hee ARG 60 we 2nd hacer nh amntdh awoames 1 


JA=-394 


THE COURT: Motion for a mistrial is denied. 


ous eons quite apparent to me, particularly where there 


Png e? 
os testimony in the presence of the jury about others 


A aes 


_ in. prot 


ective custody that he knew exactly what was going 


ww 
yes Suds! 
auth, Late 4 


me 


$ 
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A cit 


I will, however, suggest to theGovernment 


Preyer oe 
’ 
» 


that it not be repeated. 
MR. SIFFERT: Yes, your Honor. 


. MR. POLLAK: I have an application with respect 


bak letalas iene 2 Mit 


to the minutes. 


THE COURT: Is there something wrong? 


MR. POLLAK: Yes. 


Between pages 1284 and 1285, apparently there 


was a change of typist judging from the initials in the 


upper right-hand corner and I surmise that either one 
or two questions with which I started my recross of 
the witness March are missing and I spoke to the other 


stenographer and he seems to confirm that. 


I would respectfully ask that a page 1284A 


be prepared. 


THE COURT: Sure, no problem with that at all. 


If it is there, it is there. If you had it, it has to 


be in writing. 


uperpuwwtweteu4u&s 


MR. SIEGEL: Your Honor, I have a small 
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Ellis-direct 
How did that occur? 
Ti wrs after Paul had gone away. 
Wher ¢ did Paul go? 
He wes in jail. He had been -- 
MR. CIAMPA: Objection. 


MR. POLLAK: May we have a side bar, your 


THE COURT: I don't think we need a side bar. 

Ladies and gentelmen, Pau) DeGregorio is not 
on trial. Forget where he was. He just went away. For- 
get the rest. 

Q How was it that you came to talk to Gecrgie 

after Paulie went to jail? 

THE COURT: Come on. I just said no. 

MR. ENGEL: I am sorry, Judge -- 

MRS. PIEL: I would like a side bar. 

MR. POLLAK: I have a motion to make. ~- 

THE COURT: All right. 

Go inside. 

(In the robing room.) 

MR. POLLAK: Your Honor, my motion first of 
all is in connection with the last objection I made and 
it is amplified and strengthened by what just happened. 


In the first place, my last previous objection 
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a uss based upon the fact that the Government, despite 


at epeated rulings, I know of at least two occasions or even 


-e 
= 


“three where the Court has instructed all counsel that the 


a 


incident with Butch Pugliese, shooting Paulie, the Arrow -- 


‘ 
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; 
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THE COURT: That is why I asked the leading 


Ta? 


va 
A 


question to see if his knee was injured. 


of 


MR. POLLAK: Just a moment, let me finish my 


statement, | 


- = 


Despite this, Mr. Engel asxs a question attempting 
to elicit a response. The Court attempted to cure this. 


I admit it is somewhat an attempt to evade ycur Honor's 


+ 


Pa 


obvious ruling that has been made at least two times pre- 


,* 


viously with respect to this and I submit that that is 


Ber 

= 

5 
Lae. 
* 
> 
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some misconduct on the part of the Prosecution here. 


ay y 


*,8,29 


It has no probative value whatsoever even if it 


were answered, 


“~ 


Secondly, the last question was clearly in the 


wee 


Same category as Mr.Sif‘ert's question about the witness 


Protectir plan. The witness answered he went away and 


. Mr. Engel asked where did he go. 
Clearly that is improper and I move for a 


mistrial. 


rt Jews ie ee “oe 
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MR. ENGEL: Judge -- 


THE COURT: Wa.* a second. 
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[1438] Ellis-direct JA-397 


Mrs. Piel? 


ee 


MRS. PIEL: I want to join in the motion. 


Sa seems to me what we are faced with now is no longer 
" gentwacvent statements on the part of the prosecution in 
the heat of battle, but it seems to me a concerted plan 
to see how far your Honor will go. 
It seems to me that your Honor's ruling this 
morning that there would be no mistrial but the Government 
should not do whatever it was again -- now it is true 


the question wasn't asked tcday about protective custody, 


Mr. Pollak said, but I want to just add to it, that it is 


a concerted plan on the par tof the Goveinment to see how 
far the Governme nt can go, perhaps on purpose, to get a 


mistrial. 


" 


I djJon't think any of the defense counsel want 


a mistrial from the point of view of we would like to 


carry this thing aia ataian but we are in a position now 


* 


' where we have to insist on it because this conduct on the 


Part of the Government which is now, it seems to me a 
course of conduct, it is not just one isolated incident, 
I think is unfair, absolutely. 


MR. CIAMPA: I would add that I pointed out 


Criginally that the spirit of the Court's ruling in severin 
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New York, New York. 
February 25, 1976 - 10:20 A.M. 
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(Trial resumed.) 


(In open court; jury absent.) 
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THE COURT: There is a motion for a mistrial 


«? 


a ‘s 


made at the end of the evidence yesterday. 


Com as 
+, #5 


The motion is denied, but it is close. 


The Government is hereby instructed henceforth 


-7 
a 
_ 


not to go into Paulie DeGregorio's kneecap, nor the fact 


that certain co-conspirators ended up in jail, urless 


’ cn 


there can be shown some logical nexus between the two. 
During the Tramunti case I ruled that the 

Government could go into this, That was because, (1), 

“the co-conspirator thereafter found g' ity who allegedly 


shot Paulie the Arrow in the kneecap while aiming at 


‘eww ss ‘es 


had? Ne | 


“his head, was on trial. It was part and parcel of the entir 


thing. 
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References to jail and people going to jail 
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Re Smith, 7/8/72; 

3553, Blackburn - SA Coward Search Warrant 
Affidavit Re Smith, 6/30/72; 

3554, Blackburn - Report of Investigation Re 
Smith, 7/12/72; 


3555, Parrish - Chemist Report, 6/30/72, 


- 


7/3/72; 
3556, FBI Report on Fingerprints, dated 
10 9/20/72; 
il 3557, Report of Investigation by SA Gerald 
12 || Masiello, dated 3/4/71; 
_ ib 3558, Report of Investigation by SA Ernest 
14 Staples, dated 6/4/71; 
15 3559, Report of Investigation by SA Ernest 
16 Staples; 
7 3560, Report 2f Investigation by Police 
18 Officer Mike land, 3/15/71. 
19 | (Recess) 
20 (In open court; jury not present) 
21 THE COURT: All right, Mr. Engel. You finished 
- with tne guy from Virginia? . 
3 MR. ENGEL: Yes. 
A My next witness is Judith Day. 
o THE COURT: Juror No. 7 called in a little late, 


Le. AB. 
[1822] 
JA-400 

but called in. Apparently she does have some kind of 
a flu bug or something, so I had to ex suse her. 

Mr. Clerk, bring im the jury. 

MR. CIAMPA: Judge, with the ;. atest of respect 
for th. Court and its decision, defense counsel, I think 
I can say almost unanimously -- and if I am wrong, somebody 
will rise and correct me -- feel that this time of anni 
with these short-term illnesses, that the complexion 
of the jury and all the work that has gone into selectiiny -* 
on the part of the Court and the defense bar, it could 
conceivably be radically changed. 

for that reason, the defense would unanimously 
urge with respect to Juror No. 7 a short adjournmen*. 
It may be that she feels better this afternoon or tomorrow 
morning; otherwise by the time we are into the next threr 
or four weeks of this trial, this could continue happening. 
I think these things tend to snowball. This is’ the second 
juror and I just think, and the defense bar thinks, by 
the time we are through, the complexion of the jury will 
be so radically changed, we may even run out of alternates 
at this rate. 

THE COURT: I hope and pray we don't. 

I understand your motion. I even endevotant 


the unsaid words as to why you make the motion. 
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The motion is denied. 
By the way, I received a document -- 
Ms. PIEL: Just before you finish, that is 
over the objection of Rufus Wesley. We are really objecting 
to the substitution of an alternate. 

MR. SCHMUKLER: At this time the defendant 
Hansen would move for . mistrial. 

THE COURT: On the grounds of what? 

MR. SCHMUKLER: The jury composition has 
been so radically altered, in the case that every defendant 
is black, and we are now left with three black jurors, 
and we selected these jurors and tried to get a racial 
composition with respect to the defendants on trial. 

It is a punishing blow to the Cefense. We 
Gon't feel there would be any prejudice to the Government. 
or any serious delay if the Court would grant the request 
for a one-day adjournment to see if the juror's health would. 
return to her in time to rejoin her fellow jurors. 

As I pointed out in the trial itself after the 
main jury was selected, that at no time during the selection 
of the jurors did the defense exercise any peremptory 
challenges in the selection of jurors. We had o idea 


that they would form a greater percentage of the jury. 


MR. CIAMPA: One more thing: In a lengthy 
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trial like this, and with this large defense bar, we were 
in an unusual situation with respect to exercising 
peremptory challenges, and I think it is almost impossible 
for any defense lawyer to foresee a combination of 
circumstances in a long trial like this, with certain colds 
and flu is going around. 

I would ask the Court to take notice of that 
particular fact, so we really did not exercise our options 
for peremptory challenges with respect to these alternate 
jurors, two of which will be now here in the case. 

THE COURT: But you did have the opportunity. 

I told you from the word "go" it was across the board. 
It was made absolutely clear. 

MR. CIAMPA: The foreseeability is what I am 
asking you to consider. We really couldn't foresee the 
length of this trial. There were estimates of four weeks, 
seven weeks, and I don't think the Court could, no one 
can, foresee the length of the trial, th’ weather, the 
condition of the upper respiratory tract of counsel, his 
Honor, and the jury, and besides, I don't think our clients 
should be prejudiced even if our lack of foreseeing was 
incompetence on our part. I still think the Court is charge 
with protecting our clients in terms of the selection of 


this jury. I think the composition would be changed too 
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radically. 


MR. SCHMUKLER: May I add a brief comment? 


It may seem like an unusual request if the Court feels 


that it would not be the first time in this District 
that the Court has granted a recess to enable the jury to 
resume its duty. . 

Irn U.S. v. Tutino, there was a juror who 
was a Sabbath observer, and the Court realized that the 
Sabbath observer would not be able to deliberate for 


approximately 30 hours. Rather than discharge that juror, h 


13 delayed the deliberations and recess the trial until 
“14 Saturday evening. We are not asking anything .wch different 
_ here. We are not asking for 30 hours; we are asking for 
16 tomorrow morning, and it is now 11:00 o'clock. 4g 
7 I think all we will be losing is a few hours of 
18 testimony which, if need be, we will gladly do anything 
19 possible to expedite the balance of the trial, so whatever 
. 20 we might lose today, we could gain at another point in 
21 time; and I think I should add, your Honor, it is not 
= just the sense of the lawyers that we are urging upon you 
23 but the sense of our clients as well, and they are uniform 
aA in their desire to have this jury continue to serve. 
25 (Continued on next page) 
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MR. CIAMPA: Even to the extent, your Honor, 
of making an offer at this time to work onSaturday. 

THE COURT: We have a sabbath observer here 
too. 

MR. SIEGEL: If I may be heard along the 
same point. What distresses me, we have a juror that 
claims she is sick. I would like to see some documentary 
evidence from a physician that she is too ill to continue 
sitting in this case, and unless and ur+il we have this, 

I would object strongly to the juror being discharged. 

THE COURT: All your motions are denied. 
Juror 7 is discharged. 

Bring back the jury. 

MR.COHEN: Before the jury comes in, I would 
like to note that my client is still ill, Mr. Tate, and I 
spoke last night to Washington, D.C. Hopefully he will be 
present tomorrow morning, your Honor. 

MR. ENGEL: We can deem the absence voluntary? 

MR. COHEN: Yes. 

MR. MATEDERO: Your Honor, at this time defend 
ant Miller wishes to renew the motion previously made : 
that you allow her case to be tried to your Honor and not 
to this jury, particularly in view of the ruling that your 


Honor just made. 
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THE COURT: Okay. I understand. 


MRS. PIEL: Your Honor, before the jury 


comes ist. there was someunfinished business with regard 
to defendant Rufus Wesiey, and the next witness. 
THE COURT: Yes. It is my belief, Mrs. Piel, 
both can come into evidence providing some description 
of the penned in portion be made. 
Representation was made yesterday it was made 
at the same time. Just: another person did the writing. 
MRS.PIEL: I will make my objection now to the 
document coming in rather than making my objection before 
the jury, and I will not renew the objection when they come 
in, having made the record clear. 
THE COURT: All right. 
MR. SIEGAL, are you covering for Mr. Levner? 
MR. SIEGAL: Yes. 
THE COURT: Mr. Ramsey, do you object to that? 
DEFENDANT RAMSEY: No. 
(Jury present.) 
THE COURT: Ladies and gentle.en, Miss Elaine 
Smith called in ‘today. isinaaiiiniles she does have the flu. 
Mrs.English, take the place of Juror No. i 


Call the next witness. 
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custody? 
A Yes, they are, sir. 
Q With respect to the document, were you served 


a subpoena by the United States Government? 


A Yes, I was. l 


Q You surrendered them then to the Government? 


MR. ENGEL: I offer 52 and 53, your Honor. 
I have no further que tions of the witness. 
THE CouRT: All right. There is an objection 
to be noted. It is noted. They will be markec in evidence. 
(Gov niall Exhibits 52 and 53 for identifica- 
tion were received in evidence.) 
MRS. PIEL: I have no questions, your Honor. 
THE COURT: Anybody else have any questions? 
All right. Step down, Madam, 
(Witness excused.) Bs 
THE COURT: Call your next witness.. 
MR. ENGEL: Your Honor, could I pass those ex~ 
hibits to the jury while I call the next witness? 
THE COURT: Those two, sure. 
MR. ENGEL: No, just the two there. We could 


pass them after we call the next witness -- maybe that 


would be better -- because he is very short. 
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UysTsp STATES OF AMERICA 
co v. 75 Cr. 1112 


aL TAYLOR, et al. 


March 8, 1976 
‘10:30 a.m. 


(Trial resumed) 
(In open court; jury not present) 


THE COURT: Ms. Piel, I understand you have 


an application? 
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MS. PIEL: It's a bi‘ of a problem. My 


client is in the District of Col -mbia jail. He was coming 


up in court in the district at 9:15 on the return of 


a warrant that refers, as I understand it -~ he is on 


Sic dis tui ain 
es & = 


W parole and there was a warrant last summer ~~ I know he 


is in the jail in the sense I have called and 1 have 


ascertained he is there. 


The people who called me and toid me about 


it said they believe it is a mistake, but, in eny event, 


he is not here. 


THE COURT: Ms. Piel, would you be willing 


to waive on behalf of your client his presence here 


nee ks & 8 & & 


today? We are going to sit for half a day. We have one 
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NEFENNANT WECTEY « Surety - 


juror wo has got to go and have chemotherapy. 

MS. PIEL: Your Honor, may I put it this way: 
I believe that it is perfectly satisfactory 

with Mr. Wesley. Under the circumstances, I want him to 

do it personal when he comes back. 


es THE COURT: Look, we will sit for only half 


* i 43 . 
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a day and I will get ahold of the people down in 
Washington to make sure he is here tomorrow. 

MS. PIEL: I believe he wil. in per‘on waive 
it, but I would like it to be done that way, since, as 


you know, I am Court-appointed. 


racy (ety eeevaee EM. Shale ee etl 


THE COURT: Yes, I understand. 

Do you know what court he is in? 

MS. PIEL: I was told he was going to the 
District Court, which is at 5th Street and that he was 
due there at 9:15 today. 

I will be hearing by 5:00 o'clock. 

THE COURT: You and I are going in afterwards 
and we are going to make a phone call. 

You are going to find out where he is, and 


I will talk to whoev.- has him, so he will be back 
tomorrow. 


~ 


m - See MR. MATEDERO: Your Honor, may I note for 


2 
ph 
ty 
1s 
% 
7 
uw 
7) 
Pt) 
Ps] 

. 2 
2 

os 
= 


the record Miss Miller is indisposed this morning. I spoke 
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Is there anybody whose lawyer is missing? 

Get the jury. 

(Jury present) 

THE COURT: Folks, I am sorry for the delay 
today. It is my fault again. 


What happened was, I had to take care of anothexs 


case and I did. 


Mrs. English, Juror No. 7, has the flue. 
Mrs. Moskowitz, you will be Juror No. Te 
You don't have to move now. 
Bring in the witness. 
HAROLD PANNIRELLO, resumed. 
THE COURT: Mrs. Moskowitz, please, take 
Vitamin C. 
Mr. Pannirello, you realize you have been 
sworn before and the oath remains. 
You may continue, Mr. Schwartz. 
CROSS-EXAMINATION CONTINUED 
BY MR. SCHWARTZ: 
Q Good morning, Mr. Pannirello. 
A Good morning. 
Q Mr. Pannirello, you didn't discuss this 


Over the weekend with anybody, did you? 
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UNITED STATES OF AMERICA 
Vv. te Ge. AZ 


AL TAYLOR, et al. 


March 9, 1976 
10:30 a.m. 


(Trial resumed) ? 


(In open court; jury not present) 


MR. ENGEL: Your Honor, Ms. Piel informed me 


& 
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her client is expected to be released from the District 
» 2B of Columbia jail today, and I have told her, to the 
14 extent her conferences with her client when he returns 
15 make it necessary, we would provide any witness who 
16 has testified for the Government again, if she and her 
! 7 client think it is necessary. P 
1b THE COURT: All right, fine. 
19 MR. WEISSFELD: If your Honor please, Mr. . 
j 2 Turner has something he would like to address to the . 
| 21 Court. 
i ’ 2 THE COURT: Sure. Absolutely. ‘ 
fi 3 DEFENDANT TURNER: Your Honor, I would like to 
2 have Mr. Dawson's grand jury testimony and Mr. March's 
f 25 


grand jury testimony and any copies of any correspondent 


~ By Direction of the Court 
Transcript furnished pursuant to 


CJA not to be made avr eble to 
(2571] non-CJA counsel fc, “urpose, 


during or after trial, . id not 


Pree sethnn an to Pe. FeProduced, 
n 


2 ai 78 Cr. 1112 
= al Taylor, et al 


New York, New York. 
March 10, 1976 = 10:45 A.M. 


(Trial resumed, ) 


(In open court; jury absent.) 


MRS. PIEL: Your Honor, yesterday I repre- 


sented to the Ccurt that I had heard the night before from 


someone in Washington, Mr. Stu Murtaugh, that Mr. -- that 


it had been an error that Mr.Wesley was arrested and he 


would be released yesterday morning. 
“~~ 


I received a telephone call last night from 


a Mr. John Staggers fromWashington, D.C., who advised me 


| 
that instead of being released he was transferred to Lawton | 


as a maximum security prisoner, 


THE COURT: Where is he now? 


MRS. PIEL: At nine o'clock he was supposed 


to have been back in the courtroom to be released again 


s 


today Since it was an error. It has some serious over- 
s 


; 
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THE COURT: Yes. Do we know who the Magi- 
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udge is? 


sa 


MRS. PIEL: I don't know who the Judge is. 
, gon't know -- I was relying on the assurance that he 
yould be released yesterday anc that he would have a very 
prief absence from the court. 
It -eems to be quite serious now. 
I don't know how to play this rather ironic 


conedy- 


THE COURT: What you do is you leave it with 


Nhe « 


pe and I will call up and find out. 
Do you know -- | 
MR. ENGEL: Your Honor, I have not made efforts 
to help Mrs. Piel. | 


THE COURT: You thought he was going to get 


out, too. 


“~ 


cs wont ed 9 he Ml a sama ap eoticea 


MR. ENGEL: Yes. I volunteered to help. We 


were always under the misapprehension that he would appear 


Ad Bede td 


within hours. While no proof to speak of has been adduce 7 


against him, the Government, too, would do anything it 


Ahm Der ver 5 


ean to get him back. 
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THE COURT: I want to show you the benefit of 


(Pause.) 
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ct to proceeding out of order, 


MRS. PIEL: Your Honor, * am not saying that } 


j am one that wants to proceed, Whatever happens when “r. 


ressey is returned will present me with somewhat of a | 


problem of preparation since I had hoped to be preparing our 


defense during these particular days that he has been absent. 


® 
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-t ” 
[2618] JA-413 
Eee att have to delay the trial -- ¢ there ure any defendant 
aes their direct case that could proceed and would not 
ene 
i 
} 


MR. WEISFELD: Your Honor, Mr. Turner had made 


_ motion yesterday in connection with certain material, Your 


vionor said you would think about it. 


THE COURT: Yes. I am still thinking about it. 


I am not forgetting. I am not to 


Sa le ainairn iain 


Don't worry about it. 
smart, but I got a memory. 

MR. GOLDBERGER: If your Honor please, I filed 
@ severance motion in the beginning of this case, an 


application from Robinson. That was denied with leave to 


renew at the end of the Government's case. The Government 
set out a procedure they would like to follow which would 


include a hearing out of the presence of the jury with 


Warren Robinson and the Court and counsel. 


I am informed by counsel for the Government 


that there is the possibility now that Robinson will nct 


tnder any circumstances testify for me. I have not been 
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THE COURT; Bring in the jury. 


eee” (Jury present.) 


fr: THE COURT: We were delayed this morning, 


ladies and gentlemen, not because of the Snow but because 


of a logistic problem which became a non-problem, I was 


glad that we planned to Start at 10:30 today fF 


two sons had to go off to School which meant that I had to 


shovel thedriveway out, 


| 
“ause my | 
| 
| 


Call your next witness. 


MR. ENGEL: The Government calls John Nolan, 


MR. SCHMUKLER: 


Before the witness is called, 


I must ask your Ho..or for a conference, 


I don't think 


| 
@ side har woul be suitable for it. I didn't know 


c at this point your Honor was Summoning the jury. I would 
" have asked for it a little bit sooner, I would ask your 
C 


| 
Honor if we Could to conduct this in the robing room. 


T HE Court: Sure, 


| 
| 
(In the robing room. ) | 


THE COURT: Okay, what's up? 


MR. SCHMUCKLER: Your Honor, I am asking the 


Court to exclude the evidence that the Gove 


rnment has 
now Offered, now offering, 


: [2579] 


Lg Pr prove knowledge, nothing will, 
es ‘4 thie additional evidence is cumulative on 


4: ¢h r ee 


: that issue, and to the extent that it is resort to proof 


of another criminal act, it has neo prupose other than to 


show cciminal propensity. 


ben ete bt nie dioe scsshewesy> 9 + 
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PK It is also highly inflammatory to introduce 
that evidence in the confines of a conspiracy case where 
virtually no other conspirator or defendant on trial is 


tied or connected in any way with that evidence, 


Further, in view of the fact that this defendant's 
conduct has not in any way been tied or connected with 


any other defendant on trial, save the fact that an apartmen 


where deliveries were alleged made to him happens to be in | 


the building where a delivery was alleged to have been made | 


to one Al Green, apart from that, there is nothing to 
a“ 


connect that evidence with any other defendant in this 


case, 


As to them I think it would be highly prejudiciai 


4 


and has virtually no probative value. There is but one 


defendant against whom that defendant has any effect, 


it is 


and 
Purely prejudicial effect without probative value, 


and that is the defendant Hansen, 


Secondly, your Honor, the proof will not 


be that the defendant was found in that apartment,but 


. 2 —_ ——eEeEEOEEEE———E ON ZF omeorsw WS & Stee @ 1 i | 
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was Government intends to offer evidence and to ask | 


— 


og the jury to infer by circumstance that he had been there, 
as 

So that what they are really being asked is to 
ao inference upon inference. Pirst infer that the defen 


ant was there; next infer, if there, these drugs were 


} 
d 
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possessed by him, and, if possessed by him, th-y show, 


Number 1, his prior participation in the conspiracy, Number 


2, his guilty knowledge, Number 3, association. 1! 


I submit, your Honor, that there is just no 


* 4+ © © «© we ee ww) 


clear showing or probative value that is sufficient to ' 


ea 


outweight the enormous prejudicial flow from the introduc- 


tion of these exhibits, 


| bidinbitibes 4 ree oaates ited dat 44 
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I also submit, Judge, that were you to exclude 
these exhibits, you remove, Number 1, the constitutional | 
issue of the legality of the search and seizure. 

I know that is not terribly persuasive to 


“ 
your Honor in view of the former ruling in the Court of 


Appeals. I submit to your Honer that you clearly pretect | 
| 


the right of a fair trial to this defendant as well as to 


fach snd every other defendant. 


I submit to your Honor y. ~ move a side issue 


Decause what in effect will occur in litigating the | 


> exo 
ce oe of the possession of those drugs, you are asking 


© jury to decide a totally separate crime, a side issue 
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. MR. GOLDBERGER: The problem is, these people 


are oF trial and charged with conspiracy, and the 
conspiracy comes through the goods which are 
supplied by Pannirello and Provitera and the others. 
qf the Government can't prove that's where these goods | 
came from, then the onus and the burden of these goods, 


aE 
these drugs, shouldn’t fall on the rest of the defendants + 
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in this case. I believe that they will. 


even with a careful limiting instruction by 


the Court, I think there will be a problem. 


This is a | 4) 
case what has taken several weeks to try, your Honor. 
i 


I'm sure the jury doesn't have all of the evidence clearly 


sifted through in their minds anyway. 


. All they are going : 
4 to know is there is drugs on the table, and all these | 
Hi @efendants are charged in a conspiracy. | 1) 
F In any event, I would ask the Court to carefully q 
: instruct the jury that this only relates to Hansen; 

; if the Court decides to limit the evidence. , 
5 MR. POLLAK: Your Honor, I join in that 
i application, and I would also respectfully draw the ' 
* Court's attention to something that Mr. Schmukler said r 

;§ Which I think is key. 

a 


I agree with him that this is a misjoinder 


in that the possession of the drugs and that count is cer- 
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oT inly not in any way connected with the conspiracy, 


? 


eS the jury I don't think will be able to differentiate 
pu 
x om 


aa they would charge all the defendants with possession 


a 


sah those drugs, consider it a part of the conspiracy. 
© 


ba * 


; 


MS. PIEL: Your Honor -- 


44 
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MR. SCHMUKLER: I just want to add this: 


even, 
® 4 
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My application is also to sever that count, 


Oe 


. 


your Honor. 


MS. PIEL: Your Honor, I want to join in the 


motion as well on behalf of the defendant Rufus Wesley. 


os 


I want to add that there is a similar situation 


with regard to the only other narcotics that have been 


a . ‘ 


introduced in evidence in the case, ir.volving the defendant 
Smith, where I believe the evidence is not at all that 


the source of the narcotics in the Smith transaction was 


two issues together, because I believe they are both 
prejudicial to the rest of the defendants. 


the so-called source and, therefore, I want to tie the 
MR. CIAMPA: Your Honor, may I be heard very 


briefly? 


aa ee, het 


THE COURT: Sure. 


MR. CIAMPA: I wish to underscore Mr. Pollak's 
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Comment . I believe this is a misjoinder, particularly 


®8 to the defendant Taylor who is not charged with any 
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I am here to offex some comfort, but she is 
ak nere to give me that. 
> ee THE COURT: She is not here to let you comfort: 
nex? 

MR. FELDMAN: Or the other way. 

MR. WEISSFELD: If your Honor please, on 
pehalf of the defendant Turnes, he reported this morning 
that four jurors saw the individuals being led in in 
pandcuffs on the third floor. 

THE COURT: I know nothing about it. 

MR. WEISSFELD: It happened this morning. 

THE COURT: Mr. Wesley, what is the situation 
with you right now -- 

Ms. Piel, maybe you know. 

MS. PIEL: I would just as soon your Honor 
ask Mr. Wesley. I don't really know, other than what he 
bas told me, and it's not too clear to me. “6 


DEFENDAN” WESLEY: What happened, your HOnor, 


3 was in Washington Saturday. I was arrested on a warrant 


Wich was a mistake, which has been straightened out. 


zt was a mistake in the parole office, so I don't know 
what is happening. They transferred me to three different 


Every day they transferred me to another 
etitution. 
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I couldn't contact nobody. I got in contact 


Ms. Piel to let her know I was locked up, to tell 


yon and after that they kept me moving. 
’ 


a: 


Last night they came and got me out of jail, 


a security in Virginia, about 9:30 and flew me up 


bere. 
I didn't see a judge or anything in 
* of these proceedings since Saturday. 
I informed the marshals that arrested me I 


was due in court in New York City, that I was on trial. 
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THE COURT: Have you had a chance to talk 
with your lawyer yet as to what went on here since you 


have been gone? 


DEFENDANT WESLEY: Have I had a chance to 


talk to my lawyer? 


THE COURT: Or anybody. 


DEFENDANT WESLEY: Yes, I talked to my lawyer. 


THE COURT: What I have to do now until the 
Washington thing gets cleared up -- 


ix Do you have anybody in Washington at all 


| fepresenting you? Is there any lawyer down there repres- 


j " 
pene Ve eo 


enting you? 
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DEFENDANT WESLEY: In Washington? 


THE COURT: Yes. 
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DEFENDANT WESLEY: They didn't even give me 


I could give you some numbers to be called, 


THE COURT: I can't take another chance of 


~ Somebody making a mistake. As for now, your bail is 


: revoked here and you are to be considered remanded in 


this case. 


As soon as we get this Washington thing 
cleared up, we can go on from there. 

MS. PIEL: Your Honor, I will ask that you 
not revoke his bail. 

THE COURT: Wait, Ms. Piel. You have to 
understand, I want the man here, and until the Washington 
thing gets cleared up, I have to do something to make 
sure he is here and not in Washington. 

MS. PIEL: Your Honor, the Washington thing, 
it seems to me, is the old one. If his bail continves 
here, it doesn't have to be redeposited. That is why 


I am asking you not to revoke the bail. Let the bail stay 


dn this proceeding and await whatever the outcome is in 


Washington. 
THE COURT: What is the bail here? 
MS. PIEL: $15,000. 


THE COURT: Is it cash or surety? 
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JA-423 


MRS. PIEL: Sy the fellowship of reconciliation, 


uld appreciate your not disturbing that because 


If he is on a hold in Federal custedy until 


? 


fb bee) nd Mg Ah Ae 


el matter inWashington -- 


nee DEFENDANT WESLEY: I am not a hold now. 
5 ym te 


Fatt have any warrants or anything. 


MRS. PIEL: Your Honor has gotten him up 
Ame on some kind of proceeding. 

THE COURT: I got him up on a writ, but that 
is a different beast. I just don't want -- until the 


Washington things gets cleared up, I don't want him leaving 


. ae 
here under any circumsstances. 


MRS. PIEL: May I suggest, your Honor, if you 


7 7 


want to hod him on the writ without bail, but leave the 


bail in the case on trial -- 


ws ees ee 


ee Se ne 


THE COURT: Fine, I will hold him on a writ 


without bail. 
: MRS. PIEL: If that is cleaned up, then I can 
Come to you with that. 
THE COURT: Once it is cleaned up, let me know 
@nd we can redo that. That is no problem at all. 
MRS. PIEL: Thank you. 


THE COURT: Mr. Wesley, Guring the period you 
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were absent from the court, there was some testimony that 


— in, some of it, particularly yesterday, was restricted 


as to 8 completely different deferdant and I told the jury 
not to consider any of it in connection with the conspiracy 
count. That had nothing to do with it and that they 


were not going to consider it in connection with that. 

I recognize that your absence may not have been 
totally voluntary, but I don't think yc ir siesta: att mentione 
am I wrong? 

MR. ENGEL: The only mention I was able to find 
yas at page 2407 of the transcript and 2408 where Mrs. 

Piel asked Mr. Pannirello some very brief questions about 
the time at which he first met the defendant Folk. 

I recall those same questions, the thrust of thase 
questions were asked in a hearing a week before and perhaps 
in Mrs. Piel's initial cross-examination, but in any event, 
during that period, the defendant was absent voluntafily 

. for, I believe, an illness of some sort, he had the flu, 
and it was merely a rehash of that. 

However, I invite Mrs. Piel's inspection of 
those minutes and as I have represented to the Court, we 
will make any witness that has been called in Mr.Wesley's 


absence available for further cross-examination if his 


discussion with his lawyer recommends that that is somethin 
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that should be done, 
THE COURT: Mr.Wesley, how far did you go 
in school? 
DEFENDANT WESLEY: I went to the twelfth grade. 


THE COURT: You have no difficulty reading, da 


DEFENDANT WESLEY: No, 


ae 


vate intel pe lbgttaatghbarah Ath St Set lle 
i a | a 4 . 


THE COURT: Could we have an extra copy of 


‘at * 


Pa 


those pages? 

MR. ENGEL: Your Honor, I am sure Mrs. Piel 
has access to copies and if the doesn't, she can make 
copies immediately for her use, 

MRS. PIEL: I have a copy and I will make it 


available to Mr.Wesley. 


THE COURT: Let him read it. 


t 


MRS. PIEL: I don't have it with me today, 


however. = 


THE COURT: I will lend you mind ard like the 
tie, I don't want it disappearing. 


MKS. PIEL: I will give Mr.Wesley my copy. 


SP ae at ag 


THE COURT: Mr. Wesley, I want you to go throug 


that, If it raises any questions whatsoever, I want you 


i %; 
; “" 


*© discuss it with your lawyer and if need be, we will call 


back “hoever was testifying at that time, okay? 
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- pandling in Brooklyn. I discussed it with 


i4 


a 


. a 
: os salley and it is agreeable to him that -- and to Mr. 
schwart? ’ 


Engel just advised me that as soon as the jury comes 


that Mr.Schwartz take over for me this afternoon. 


yere 
in ne would like me to stay long enough to put in a 


Loe bow: 


stipulation which I have agreed to do. 
After that, with the Court's permission, I 
would like to leave. 


THE COURT: cure. You can go. 


ig 


Ta baad READ a HEE vote 


- 


All right, Mrs. Piel. 

MRS. PIEL: Mr. Wesley is very disturbed. 
His position, as he advised me now, there is no warrant 
against him anywhere other than the warrant which brought 
him up here from Lawton last night, and he would be 
released were it not for th» action of this Court. He 
has advised me that if I just -- if we speak to the marshalls 
office, that the marshal teletypes out -- I don't Know 
where the marshall will teletype to, but wherever poner 
teletype to, that it could be ascertained if there is no 
warrant outstanding against him, 

THE COURT: I will take care of it during the 
break. 


I want to get Mr. Pollak out of here. He is 


A a 
o 4 
2 
: 
2 
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: 

; 
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. 
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net going any place now, are you? You are going to 
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oS 


MaGuire-cross 


(In open court; jury absent.) 


MR. SCHWARTZ: Mr. Goldberger asked me to sit 


He wasn't feeling very well and he asked 


me if I would sit in for him and Miss Barber, 


MR. SIFFERT: I spoke to him in the hallway. 


He was looking very ill and had a headache, 


=h Jee $a Ma Beet 


MRS. PIEL: May I bring the record up to date 


with regard to Wesley. 


THE COURT: Yes, 


MRS. PIEL: 


Ra RR EK haere tras? 
-————— oe re 


I finally called a number in 
Washington which is apparently the parole board office, 


It was number 20.--629-4496, and all the supervisors 
and the man in charge of Mr.Wesley's case had gone for the 


day, but she knew about the case when I mantioned his name 


and she said that she would check the records on it. 


About five or ten minutes went by and she said 


she had checked them and that he had been released, that 


® warrant issued or him from the parole board on September 
15, 1975; that he was picked up on Saturday on that warrant 


and that after review of it, it had been released and he 


had been released from prison yesterday. 


THE COURT: I believe you but I went upstairs 
and made some phone calls, 


and I am expecting one back just 


to make sure that there is no further warrant outstanding. 
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Maguire-cross JA-428 


MRS, PIEL: I understand. I an giving it 


y vena, ek 


pefore 4:30, 


MRS. PIEL: Thank you. 


THE COURT: Bring in the jury. 


(Jury present.) 


ry" 


a vw: 


THE COURT: Bring in the witness. 


(Witness present.) 


Leet rs 
2 ea 


BY MR. SCHMUKLER: 


Q Do you recall what the weather -»nditions were 


that night, that is, the morning of October 4, 1973? 


A No, I don't 


ae 


9° ag 


‘3 

of 

at 

Mate lB] 
bendy 


by oat RGR dared i 


a 
> 


+0 ty ® ag tare 


Q 
A 


October. 


A 


Q 


a little surveillance outside the building, would it? 


A 


THE COURT: I believe you, Mrs. Piel, You 
don't have to worry about that. I will have an answer 


No, 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


Do you know whether it was warm or cold? 


i would say it was maybe 50 degrees. It was in 


Was it cold? 


No, it wasn't chilly cold. 


Beg pardon? 


It wasn't like a chilly cold, no. 


sir. 


The weather wouldn't have kept you from : 


FOLEY SQUARE. NEW YORK. N.Y. = 791-1020 


ae 


+ oR 
ie 
hk 
: 


nie be em oad ids 1 ft tt Heit 
yb OAM kdl reba; 


r-} ~ 
ARTS RP 


of 


sy Nucl at ay ia ibid 


ris 


CMO 


{2824} 


JA-429 


lication to the Court to specify its limiting instruction 


a these items of evidence going into evidence at this 


cire: 


ike that. 


and I believe the Court's language was, 


THE COURT: 


MR. CIAMPA: 


"Sure, 


if the Court please, be given tomorrow morning. 


THE COURT: 


exactly what you want. 


Marshal, 


them all here for now. 


and 78? 


specified. 


Ms. Piel, 


MR. ENGEL: 


MR. SCHMUK®.ER: 


MR. CIAMPA: 


THE COURT: 


those who are in custody, 


I understand. I understand 


keep 


Everybody else can go. 


let's get on the phone -- 


Is there any objection to 76, 77 


The objections are already 


I object, of course. 


Yes. 


Mark them in evidence. 


(Government's Exhibits Nos. 


Teceived in evidence.) 


People in the marshal's office. 


(Pause) 


“THE COURT: 


76, 77 and 78 


sure." 
I have been known to say something 
I will ask that that instruction, 
| 
} 
Mr. Wesley, I checked \~th the 


They tell me that they have| 
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peen notified there are three open Maryland warrants. 
y told them to find out whether those warrants were 
vacated. 

They are doing that. They will let me kno: 
within ten minutes. 

If they have been vacated ont there is no 
detainer on you,you will be released this evening under 
the same bail you were held in before, so in ten minutes 
it should all be cleared up. 

All right, Marshal, you can bring those 
detained back. 


(Adjournment taken to March 12, 1976 at 


10:00 a.m.) 
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JA-431 
instruction at that time. 


MS. PIEL: your Honor, I will object to the 


THE COURT: Mark them in evidence with the 


understanding that I am going to label Hattie Ware as 


Hattie Ware. 


MR. SCHMUKLER: If your Honor Please, your 


ruling admitting these is over defendant Hansen's 


objection. 


THE COURT: Absolutely. 


(Government's Exhibits Nos. 58, 61, 6o, 67, 


66A, 66, t5A, 65, 59, and 57 received in evidence.) 


MR. ENGEL: Your Honor has given instr: ctions 


to the jury as to the receip: of the evidence Seized at 


the Hansens' apartment and, of course, it is Only being 


received on Count 14. 


I,however, \rould make application, as r think 


I did Previously, that as to Government Exhibits 58 and 61, 


that I be Permitted to argue as to their Probetive value 


©n Count 1. They were both identified by the witness 


Pannirello and I think they should be Properly considered 


by the jury as evidence of the conspiracy charged here. 


SOUTHERN DisTaicT COURT REPORTERS. US COUR 


Man 
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‘te4 Die Taya 
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~ _ dof 
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> ee . Nrooter 1, the non-hearsay evidence does no: 


conor in * is case there are two propositions: 


x 


RS a 


; aah the chz=ges and taken together with the hearsay 
evidence, cert2inly doesn‘*t support the charges because 
there is no crime and nothing can be inferred illegally 
aie the distzri>Sution or sale of lactose, and I most 
‘respectfully ask pur Honor to dismiss this indictment, 

= er for a jude-ent of acquittal. 

MPS. PIEL: First I want to remind the Court it 


was after the szenographer had left that counsel for the 


Government anc = were going to enter into a stipulatic:i, an 


“he 
I think we co>sider such a stipulation entered into for 
purpose of this argument, that commencing in September aa 


Rufus Wesley hea nothing further to do with any of the 


¢vents involve? in this case; that is one narrowing fact. 
TE= COURT: Partiuclarly in view of the fact 
he was in prison. 


MRS. PEIL: Exactly. 


Now, Mr.Wesley is charged with four overt 


acts in the cc=spiracy and two substantive counts. The 


Only testimony in the record as to the four overt acts 


that in any war covers them in terms of the time and the 


ch ; : 
@rges is the testimony of Dawson. 


*re#+herkrwtee8t ese es 


Tre other testimony in the record which 


[3495 
Lusby-direct JA-433 


2 ' (In open court) 

3 THE COURT: At this time you offer 90 and 89 
4 for identification; is that correct? 

5 MR. ENGEL: That is correct. 

THE COURT: You object to it? 

MR. SIEGEL: Yes. 


THE COURT: Sustained. 


ee ee ee 


Do you have anything else to ask of this witness 
MR. ENGEL: No, your Honor. 


MR. SIEGEL: No guestions. 


(Wixcness excused) 


THE COURT: Anything else? 


ee 


MR. ENGEL: There are a number of stipulations. 


) 
12 THE COURT: Young lady, thank you for coming up. 
THE COURT: Mr. Cohen, do you have a stip- 


MR. COHEN: Yes. 


ye eee AP aw 
enbe en nhtean ie games oO 

~ = 

© @ 


7 ulation? ah 


Ladies and gentlemen of the jury, the Government | 
| 
t 


a x counsel and myself on behalf of Cecil Tate have stipulated 
“~ 
<- that the indictment in the present case was returned against 


fry + * 
wove 


21 
Cecil Tate on May 8, 1975. 
MR. ENGEL: That is correct. 


THE COURT: Ms. Piel? 


Cv eteal): 4 w phe 


Jaen aa tt: 


MS. PIEL: A stipulation in which the Government 


— 


fOWUEOl We LD 


MR. ENGEL: September 5, 1972? {I 


a“ 


MS. PIEL: Onward. That is, toward the future. 


THE COURT: Any other stipulations? ile 


1 [3496] JA-434 
2 attorneys and I have entered into as far as the defendant 
3 Rufus Wesley is that from a period on or about the lst 
4 of September, 1972, onward throughout the conspiracy, 
5 Or at all times that you are concerned with in this case, 
6 defendant Rufus Wesley was not physically present in 
7 Washington, D.C., or its environs, Maryland, or anywhere 
£ nearby, and he also was not present in the Southern 
9 District of New York during that period, and you will be 
10 later told what the jurisdictional area of the Southern 
1] District of New York is. 
12 THE COURT: TI will tell you. It runs from 
3 Governors Island up to Albany County. That basically is it. 
4 MS. PIEL: Mr. Wesley wasn't there. 
THE COURT: I know, but if you want to know 
6 shorthand what the jurisdiction is, that is $¢. it | 


MR. SCHMUKLER: Yes. } 
Ladies and gentlemen of the jury, Mr. Siffert, 
representing the Government, and myself, representing 
Basil Hansen, stipulate as follows: | 
That if the chemist who previously testified 


under oath was recalled, from the witness stand he would 
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prings me to my argument about the substantive counts which 
say that August, and then on September l, 1971, Mr. Wesley 
possessed narcotics in the Southern Districtof New ol 
and I think the record is barren of any testimony of 
Dawson's that Wesley actually possessed narcotics, that 


he had possession of them himself and there is no aiding an 


abetting count here, 
It seems to me,assuming the truth, as difficult 


as it is for me to assume the truth of Mr.Dawson's testimon 


that a caase was not made out on substantive counts what- 
soever, and that at best an extremely fuzzy case appears 
with regard to the overt acts, 


there is nothing with regard 


to the overt act in October and there is nothing to pinpoin 


anything happening on the lst of September,as alleged in 


the indictment. 


Finally, I want to renew my motion to strike th 


“~ 


testimony which I believe appears in the record around 
pages 185, 187, something like that, 183, I made the motion 
at the time, that Dawson testified he had an agreement 
to deal in narcotics with Robinson and with Wesley. 

It seems to me, if that remains in the record, 
it seems to me that is reversible error, that a witness 
would be permitted to testify to such a conclusion and if 


that is knocked out, it appears to me from a factual 
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Court 


75 Cr. 1112 


March 16, 1976 
10:15 a.m. 


(Trial resumed) 

(In open court; jury not present) 

MR. MATEDERO: If your Honor please, there 
5, is one pot=t that I neglected to mention in my argument 


= on the motion yesterday. Just an oversight. 


A 


With respect to Overt Count 17, it was charged 


~ that in or about November 1971 my client had delivered 


a 
. 


4 ‘al-" 
au 


- eertain scoms of money to Warren Robinson in paper bags. 


ys 
“4's 

48, 4 
Vide 


There is a variance with the proof because 


e 
”* 
¢; 


we 


« 


the testimony by March was that this happened in February 


Ge 
te. 


wee. 


5 


er carly 1973, so there is a discrepancy of two to three 
Benths and, for that reason, among others, I would urge 


thst Overt Count 17 be stricken, the evidence with 


\ 


rey 
er 


a peng 
me ‘ 
. 


4 fespect to that be stricken. 


th 


yy ae 
ot. 


MS. PIEL: Your Honor, there were several 


settings I neglected to 


state in my presentation yesterday. 


ae 
. Of them had to do with the lack of evidence as to 


(Overt Act No. 14, having to do with an incident taking 


nabé tee ee ee winkprnnaamil.’ 


[3108] 
piace in October of 1971, but the more important matter 
which I neglected to bring to the Court's attention was 


that the defendant Wesley renews his motion to strike 


all of the testimony concerning co-conspirators which do 


not involve the defendant Wesley and which are prejudicial 
to Mr- Wesley's case. 
| I understood the evidence was admitted subject 
to connection and it is now the defendant Wesley's 
contention that at least as to tne following witnesses 
there sea tt connection: Al Taylor, William Turner, 
Bryant Ferguson, James March, Charles Ramsey, Dorethea 
Ann Ellis, Walter John Smith, Cecil Tate, Henry Salley, 
Ernestine Barber, Basil Hansen, Al Green, Arhelia Miller 
and Mr. Sweeney. 

THE COURT: On the motion to strike, the motion 
is denied. 

MR. SCHWARTZ: Judge, I want to point out Al 
Green is not here. He called in and he is home sick. 
I would deem it a voluntary absence. 

THE COURT: Did you try to get him? 

MR. SCHWART? : I didn't have a chance to call 
him, but he called in, and Richard, the court reporter, 
spoke to him. 


MR. MATEDFRO: Your Honor, it was 1972, and the 
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MR. GOLDBERGER: I think I do have a right 
to offer what was read to the jury. 

Let me talk to Mr.Engel and see if we can 
agree. 

THE COURT: Mrs. Piel, with your client, 
does he want to recall anybody? 

Has he gone through all of the transcript? 

MRS. PIEL: Your Honor, I made it available to 
him from time to time, I am afraid I can't speak for 
him with regard to his position. 

DEFENDANT WESLEY: Your Honor, I went back to 
Washington and I consulted some lawyers and truthfully 
I don't know if my’ rights have been violated or not. 
So I am in a position I don't waive it at this point. 

THE COURT: You are not waiving what? 

DEFENDANT WESLEY: If I am in tune about what 
you are saying about waiving the three days -- rm 

TE COURT: I just want to .know if you want 
them called beck and have them go through the same testimon 
again. 

DEFENDANT WESLEY: I don't know.- I really 
don't understand. 

THE COURT: Why don't you talk to your la._er 


about it, okay,. 
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2 THE OOUR‘: I heard you, but you will not 
3 get it that way. 

4 


Mrs. Piel, I was reminded of the fact you had 


° some additional requests, Meany of them will be given in 

6 my language, but you can consider all of them denied and 

7 you have an exception to that. 

6 Defendant Smith, are you on bail? 

9 MR. SIEGAL: Personal bond. 

10 THE COURT: The personal bond is vacated. 

11 Defendant Smith is remanded. 

2 Marshal, I want you to know that defendant Smith 

18 is remanded. 

u Mr. Ciampa, do pu have any application? 

15 MR.CIAMPA: Your Honor, I realize you said 

16 any motions to strike overt acts that were not granted 

W were deemed denied, However, I did make motion to strike 

18 certain testimony as being at variance wi th Overt Acts 2 
and 34 in the indictment, is 

2 THE COURT: I am sorry, Mr. Ciampa, I should hav 

21 picked that out, but I didn't. That is denied also. 

= MR. SIEGEL: No application. 2 

= THE COURT: Mr. Levner? 

= MR. LEVNER: None at all. 

3 


MR. SIEGAL: No application. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
' * QUA YO N.Y. — 791-1020 


representation from the Cavernment 


M4 
In Anan FAS & ae en 


JA-440 


Selected Requests to Instruct Offered by 
Defendant Wesley 


(Through page JA-448) 


REQUEST NO. S 
." Testimony shown to be given at a previous 
trial or legal proceeding which is inconsistent with 
testimony given at this trial may be considered by 
you on the issues of the truth of that testimony as 
well as on the issue of impeachment. You are the 
sole judges of the truth of the testimony you have 


heard. ° 


Adapted from U.S. v. Klein 488 F.2d 
481 (2 Cir. 1973 


JA-441 


REQUEST NO. 6 

-" You will recall that all the witnesses who 
testified in this case against the defendant Rufus 
Wesley have been convicted of serious crimes and have 
made certain agreements with the government. They 
also have been promised by the government that they 
will not be prosecuted for their own actions in con- 

P nection with their agreement to testify against the 
defendants here. Some such as Tennessee Dawson and 
James March have been promised that their cooperation 
with the government, that is, the testimony they have 
given against these defendants will be ade known to 
the Court prior to their being sentenced for crimes 
of which they have been convicted. Harry Pannirello's 
cooperation and promise to continue to give testimony 
has already been considered in a sentence of probation 
by another Federal District Court for the same or 
similar cr‘mes about which he has testified in tris 
case. Because such inducements have been made_to 
these witnesses, y. must examine the testimony of each 
with great care, because the testimony of any or ali 5 
of them may be affected by the person's own personal 


interest. 


Adapted from Devitt and Blackmar, Volume 

1, §12.02 

Hoffa v. United States, 385 U.S. 293 (1966) 
United States v. Gonzalez—Carta, 419 F.2d 548, 
251, (2 Cir. 19693); 

Lemons v. United States, 339 F.2% 761 (9th 
Cir. 1964). 


JA-442 


REQUEST NO. 7 
The testimony of an informer, or a co- 

defendant, or an alleged co-conspirator who provides 
evidence for personal advantage in his own treatment 
by the prosecution, the Probation Officer, or the 
Court must be received with caution and weighed by 
the jury with great care. The jury should carefully 
examine whether such evidence has been affected by 
that witness's own interests, or by prejudice against 


the defendant. 


Devitt and Blackmar §12.02 Testimony 
of Informer -- Interested Witness 
[modified]. 
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REQUEST NO. 8 
You are here to determine the guilt or 

innocence of those defendants here on trial besed upon 
the evidence in the case. You are not called upon to 
Getermine the guilt or innocence of any other person 
or persons. Even though you may believe one or more 
other persons are also guilty, you may not find any 

of the defendants on trial guilty unless the evidence 
‘in the case so corsinces you beyond a rea onable doubt. 
Unless you are so convinced it is your duty uncer the 
law to find that defendant or defendants not cuilty. 


Devitt and Blackmar §17.01 Verdict as 
to Accused Only [modified]. 
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that, of course, has to be stricken. I don't think that | 


it aiso want fO adg. pnpeTrore tne frial hnheaan. 1 
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REQUEST NO.: 9 


In order to sustain a verdict of guilty as 
to Count One, the Government mus introduce evidence 
that there was a single conspiracy as charged ‘n that 
count. In essence, Coutt One charges all de em nts 
with the same conspiracy deal in unlawful n> rcotics. 

The defendant Wesley contends that, if yow 
believe the Government witnesses and accept the Govern- 
mer.t's theory of the facts, at least two conspiracies 
have in fact been proved. The first is a conspiracy 
among Paul Gregario, Dawson and Robinson to deal in 
narcotics. A second conspiracy is one among Ellis and 
others to deal in cocaine. A third conspiracy involves 
Basil Hansen and Hattie Ware; a fourth conspiracy defendant 
Smith and others. 

If you find that there were in fact multiple 
conspiracies as above outlined, rather tivan the siugle 
conspiracy charged, then you must acguit the defendant 


“ 


Wesiey and all other defendants on Count One. 


Kotteakos v. United Stites, 328 U.S. 750 
(1946); and see, United States v. Calabro, 
467 F.2d 973 (2d Cir. 1972), cert. den:ed 


410 U.S. 926 (1973), and cases cited therein 
at p. 983. U.S. v. Finkelstein F.2d 

+ Docket Nos. 75-1154, 75-1155, 75-1170, 
75-1171, Decided December 1, 1975. - 
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REQUEST NO. 1] 
As I have previously instructed you, there 
is a significant difference between the conspiracy 
charge and the substantive charges. And that difference 


is that in order to convict on the substantive counts, 


you must find, beycnd a reasor:able doubt, more than an 


agreement to viclate the law. Unless you find that 
defendant Wesley actually distributed or possessed 
with intent to distribute a narcotic substance in the 
amount of one half kilogran of Heroin in or around 
New York (The Southern District of New York) some time 


in August and/or on September l, 1971, you must acquit 


on counts 4 and 5. 
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REQUEST NO. 12 


. As to the witnesses who have admitted 


lying to the grand jury or otherwise in the past 

you should consider their testimony and decide whether 
you wish to accept or reject it in whole or in part. 
You may decide, for example, that an otnitves liar is 
unbelievable, or, conversely, you may accept his 
testimony recognizing that in life there are persons 
who have lied in the past but are not incapable of 
telling the truth in the present. Again, this is for 


you and only you to decide. 


United States v. Projansky, 465 F.2d 
123, 136 (2 Cir. 1972). 
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REQUEST NO. 14 
- A witness may be discredited or impeached by 
evidence that the general reputation of the witness 
for truth and veracity is bad in the community where 
the witness now resides, or has recently resided. 

If you believe any witness has been impeached 
and thus descredited, it is your exclusive province to 
give the testimony of that witness such credibility, 
if any, as you may think it deserves. 

One witness for the prosecution has testified 
that he had a well known reputation as a safecracker 
and that he had, in that capacity terrorized the Washing- 
ton, D.C. and Maryland communities. You may consider 
the witness's own self-styled characterization in 
determining whether or not such a reputation would re- 


flect on his reputation for truth and veracity. 


Adapted from Devitt and Blackmar §12.07. 
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REQUEST NO. 19 


The testimony of an admitted perjurer should 
always be considered with caution and weighed with 


great care. 


Devitt and Blackmar §12.03 
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REFERENCES SUPPORTING BRIEF OF 


a 


HENRY _SALLEY 


=a 3 ~-8 --- Hf te 2882 ee mee ae eee Me Benet ee The an _a 
f | 
8 ys t18sy) | JA-450 : 
.) ... | 
: 2 | : THE COURT: At this time the Government is | 
iE | going to call whom? ; 
4 MR. ENGEL: The Government will call Harry 
5 Pannirello. 
a 
6 | THE COURT: You have an’ application? 
7 7 | MR. BROWN: Yes. 
8 THE COURT: I will take the sepkieaxion in 
9 | the robing room. 
10 | (In the robing room) 
ll | MR. BROWN: Judge, in penennntine with the 
12 application I have to make at this time with respect to the 
13 testimony of the witness Harry Pannirello vis-a-vis 
14 the defendant Henry Salley, it might be appropriate to 
1 inquire of Mr. Engel what it is that he intends to prove, 
16 an offer of stand with respect to the witness Pannirello 
aj in connection with Henry Salley. 
i | The reason I bring this up is that unless something 
miraculous has occurred between the date Pannirello 
2 testified in the prior trial and today, wabiens something 
21 dramatic is changed, I assume Mr. Pannirello will be | 
a unable te identify Henry Salley on the person whose 
3 acts and statements he is allegedly describing during the 
“A course of his direct testimony. 
25 


MR. ENGEL: I assume so. 
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MR. BROWN: If that is the case, I think the 
defendant Henry Salley would b« sorely and severely 
prejudiced if the jury is permitted to infer that the 
conduct and the statements that Pannirello will describe 
are in fact the acts and the statements of the defendant, 
my client, on trial. That would be an impermissible 
inference, it seems to me, and one that can be guarded’ 
against in court if the Court would be willing to make a 
limiting instruction to the jury that the testimony against 
Henry Salley is neither admissible nor binding against 
the defendant on trial. 

MR. ENGEL: The only testimony that I believe 
will be adduced against Henry “rlley, from my knowledge 
of the witness and having been present, along with several 
counsel and your Honor at the last trial, is that on one 
occasion he was at the Howard Johnson's waiting for Warren 
Robinson who he knew as Alan, and at that time Mr. Salley 
approached him in his car, identified himself as a person 
named Salley, and then continued to say that Warren would 
be up, or Alan would be up, and so forth. 

That is the only testimony that will be adduced. 

I assume that Mr. Pannirello will fail to 
identify Mr. Salley as he did the last time. 


Mr. Provitera testifies to the icentical 
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incident and at the last trial did identify Mr. Salley. 

Even were he to fail to do so at this trial, 
Mr. Provitera, that is, the testimony would still be 
admissible and binding against Salley, but the jury -- 
any argument could. be made as to its weight in the light 
of the failure to identify. 

I further note that the Government intends to 
offer, as it did in rebuttal last time, an exhibit which 
the Government will argue places Henry Salley at the motel, 
the Howard Johnson's, at the time that Provitera and 
Pannirella testify he was there. 

All fo these matters are circumstantial 
evidence and, of course, previous identifications of salley 
as an associate of on all create overwhelming 
circumstantial evidence to show that the man here described 
is in fact Henry Salley. 

MR. BROWN: The difficulty I have with Mr. 
Engel's response, it does not address itself at all 
to the problem that I foresee if, in fact, the jury is 
permitted to consider Pannirello's testimony while he is 
testifying as some evidence against the defendant Henry 
Salley on trial. 

It seems to me the jury is obliged to infer 


that the reference, the testimonial references to a person 
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by the name of Salley, are in fact references to the 
defendant on trial, where, in fact and in truth, and this 
could be a matter of stipulation, this vitness, Harry 
Pannirello, does not have personal knowledge, nor does he 
have a present recollection that my client, the defendant 
on trial, did or said anything of an incriminating nature. 
Therefore, his verbal references to a person who identified 
himself, according to Panmnirello, as Salley,it seems to 

me would be extremely prejudicial. 

In other words, what I am saying is, this 
witness is not possesse. of the personal knowledge that 
would render him a competent -~- and I underline "competent" 
witness against the defendant Henry Salley. 


THE COURT: This is not going to come in before 


respect to the testimony to be adduced against my client. 


lunch? 
MR. ENGEL: It is at the end of his testimony. 
THE COURT: Let me reac my notebooks and the 
testimony. 
MR. SCHMUKLER: I anticipate a problem with 
| 
| 


There was a seizure -- your Honor was aware 
of having made some rulings in connection with it during 


the Tramunti trial -- that took place at an apartment at 


150 West 225th Street, when the Government agents attempted 
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representation from the Government in open court as to 


+ 


whether or not any of the three witnesses, namely, 


March, Dawson, or Ellis, were shown any otograph> between 


the time they allegedly saw and spoke with my client and 
this in-court testimony. 


MR. ENGEL: I don't know, Judge. 


MR. CIAMPA: That's in the testimony, your Honor. 


That is in the minutes, that they were shown photographs 
between the time -- 

MR. LEVNER: He just cured the statement. He 
said there was no affidavit. There was an affidavit. 

THE COURT: All right. 

MR. BROWN: I think there is a somewhat 
separate question that arises in connection with the case 
of Henry Salley, and I think this has some bearing on the 
application which I made prior to the noon recess, which 
anticipate your Honor will rule upon before Mr. Pannirello 
is sworn to testify. 

THE COURT: He has already started. He has 
been sowrn and he started already. 

MR. BROWN: I'm soi.,; before he continues. 

In any event, I think the application should be 
amended to include, I think, an instruction to Mr. Engel, 


and this is really not a Wade motion but it is a directive, 
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it seems to me, that ought properly be issued by the 
Court to Mr. Engel that he should not be inquiring of 
Mr. Pannirello to attempt an identification of Henry Salley. 

The reason that he should not be permitted 
even to ask that question, it seems to me, in the case of 
Henry Salley -- we have law in this case, that law being 
from the Court of Appeals -- the Court of Appeals piren- 
thetically remarked that the photographic identification 
procedure that was followed with respect to Henry Salley 
both by the witness Provitera and Pannirello was, indeed, 
impermissibly suggestive. 

My recollection from the record is that you rule 
in the case of Mr. Provitera that Mr. Provitera had had | 
a sufficient opportunity, independently of that suggestive 
photographic showup, to make an in-court identification. 

You did not rule that way with respect to the 
defendant Pannirello because he did not make an identification 
-of the defendant Henry Salley. He was asked that question 
on the trial. He looked, I assume, at each of the defendant 
in the courtroom. Mr. Henry “alley was present in the 


courtroom. Mr. Pannirello looked around and testified 


under oath, after looking at Mr. Henry Salley, that 


Mr. Henry Salley was not present in court. j 


It seems to me that ‘here that witness has 
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Fi ', alreedy testified under oath having had an opportunity 
3 to look at Mr. Salley, he's testified that mr. Salley was 
‘ not in the courtroom, when you have from the Court of 
F aia that dicta that Salley was the victim of an 
‘6 impermissibly suggestive photographic ia.-ntification 
1 procedure, then it seems to me that we are doing something 
x that is pretty, pretty unfair, and pretty, pretty risky, 
8 hedutee it to Mr. Pannirello perhaps to take a wild guess, 
0 a wild hunch, and point the finger today, nearly two years 
i later. 
- It seems to me if he did, by mischance or 
a otherwise, identify Henry Salley at this trial, a timely 
M4 -Motion to strike that testimony would be granted for the 
ats reason, for the reason that you would not be able to hold 
216 that his in-court identification was untainted by what 
: n has happened in this case up until now with respect to the 
zu defendant Salley. 
, : ” I don't apprehend that some miracle-has 
:3 Occurred and Mr. Pannirello is going to be able to make 
iy 21. that identification. I don’t believe that he will. 
BS >, I really don't think that he should even be 
eS 
ee ¥/ given that opportunity, because then a timely motion to 
ie % Strike, even though granted, will not cure the prejudice that 
_ will result in terms of the jury having heaid testimony 
» SOUTHERN DISC COUKE RE COMTERS, 165) COU ELH ss: 
a | la Ne 


[1893] JA-457 


that, of course, has to be stricken. I don't think that 
Mr. Engel should be permitted to give him another try at 
nailing Mr. Salley. 

THE COURT: A strange choice of words. 

MR. SCHWARTZ: Your Honor, aside from Waits I 
said, I wonder if the Government would be willing to 
indicate now that Mr. Pannirello has not pointed out 


the names of various individuals and where they are sitting 


_n the courtroom for the purposes of identification. 
MR. ENGEL: As a result of the motions, I 
asked the witness at lunch in my office whether -- I 


} said: 


“Answer the following questions yes or no.” 

I asked him whether he saw the defendants, 
and the witness answered. 

I said, "Do you see where they were sitting?" 

He told me. He answered that question. 

That's all I asked. That's all I asked him. 


That's all he told me. 
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I also want to add, before the trial began, 


! 

3 I asked Mr. Engel to furnish me with this very same 
information. He resisted it then. He resisited it early 
°. in the trial, and he resisted up until last week when 

6 

” disclosure which caused me to make the motions which I 

8 made today, which I intend to formalize in papers. 

9 MR. ENGEL: The material he requested wes 


your Honor finally prevailed on him that he make the 
3500 material. 
| THE COURT: I was there. - Everybody apparently 
doesn't seem to want to believe the fact that I was there. 
Let me’ sort them out. 
(Recess) 
(In open court; jury not present) 
THE COURT: Mr. Ciampa, your motion to strike 
is denied. 
Mr. Brown, you made a motion that the Court 
direct the United States Attorney not to have your client 
attempt to be identified by this particular witness since 


he failed to identify him before. 


I have no recollection of the wording which you 
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referred to in the Court of Appeals' opinion. 
MR. BROWN: I have a copy of it here, Judge. 


(Continued on next page) 
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THE COURT: I will read it. However, as 


for a direction, your motion for a direction that there be 


7 no attempted identification as of now is granted. 
~~ 
iS 
5 Mr. Schmukler, your motion to suppress at 
= 6 this time is grossly untimely. 
| 
eI Mr.Schwartz, Mr.Schmukler and Mrs. Piel,your 
a 8 application for a Wade hearing will be granted. 
9 I assume, Mr. Engel, that you want to see if 
pa) you can find these 50 photographs, so under the circumstances 
mt . 
en e-if you can't, you can't, but give it a true. Under the 
te. . Y 
baer 
‘22 circumstances, we will adjourn from now until 9:36 tomorrow 
te morning. 
5 The jury is going tu be instructed to return 
35 here at 10:30 tomorrow morning, after which, hopefully, 
p16 we will be in a position to get the rest of this trial 
f° 
#0 finished. 
‘. 
"518 MR. ENGEL: Judge, I have a request of the Court 
19 and that is that the jury be brought in, put in the box b 
it by $ 
Se 20 and have it explained to them that there is a legal problem|-- 
: fe THE COURT: If you want it done that way, fine. 
a 
3° MR. ENGEL: I would appreciate it. 
.* MR. CIAMPA: Before the jury comes in ~~ 
aes 2A MR. LEVNER: You didn't rule on my motion. 
a ' 2 
~ . F 
ge 3 THE COURT: What was your motion? I might 
ie 
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PEcare of that tomorrow. It is only half a day. 


MR. BROWN: It is a disability check. It 


MR. ENGEL: Does he have it here? 
MR. BROWN: It is at his home in Washington. 


is a disability check that came in on the lst. If he 


* doesn't cash it, he will not have the means to pay his’* 
: Fent. 
MR. ENGEL: I believe other arrangements can 
be made. 
THE COURT: No, he will be here tomorrow. 
MR. BROWN: Judge, I have an application. 
THE COURT: Other than this? 
MR. BROWN: Other than the one that has been 
made. 


Before i take my leave in this case, I made 
an application on Tuesday before the noon recess with _ 
respect to Mr. Pannirello's testimony in ccnnection with 
the defendant Henry Salley, and some things have occurred 
in this case that I think make it necessary to review that 
application, but perhaps to state the grounds therefor 
and more particular grounds than I did earlier: What I 
am essentially asking for, and this is in view of ‘ina 
ruling, in effect precluding Mr. Pannirello from making or 
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JA-461 
attempting to make an in-court identification of che 
defendant. 

The prejudice I think I alluded to earlier 
was what to me at least wold be the inescapable in ferer..< 
that the jury will draw in thi: case that Mr. Pannirello'‘s 
enctinentiel references to a person by the name of Salley, 
they will assume or will infer that those references are 
to the defendant Henry Salley on trial here. 

Now, I think that that inference that they 
are likely to make could be offset to some degree, or 
could be neutralized if your Honor would instruct the 
juxy prior to Mr. Pannirello's making any references to a 
person by the name of Salley, if you would instruct them 
that Mr. Pannirello will not identify Henry Salley, a 
defendant on trial here, as the person to whom he refers 
in his direct testimony; therefore, you may not on the basis 
of his testimony assume or infer that he is the same 
person. 

I think an instruction of that character and 
of that kind would, as I say, have a desirable and what 
I think is a very necessary effect. Otherwise, the 
evidentiary significance of your siteon that Mr. Pannirello 
may now attempt an in-court identification I think will 


be wholly iost on the jury, and in effect what that would 
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mean, it is equivalent to an in-court identification 
to suppress. That would in effect be a more serious injury 
to the defendant than if it was to be denied. 

I think that instruction would be perfectly 
proper and if this were not a conspiracy case, I would be 


asking for a much stronger instruction, and that would 


be to the effect that none of Mr. Pannirello's testimony 


| should be admissible or considered as binding upon the 
| aefendant. 
That is the instruction I asked for earlier, 
and I am amending it now to make it more precisely fit 


the stated facts of this case. 


(Continued on -ext page) 
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MR. ENGEL: Your Hon>or, the Government's ~ 


position is that Mr.Salley's identification, according to 


ro your Honor's view of the fairness of the case as it stands, 
Sf that his identification should be suppressed. 

2 The Government takes exception to your Honor’'s 
: ruling, but nevertheless I understand it. 


The point of the matter is, Mr. Pannirello's 
testimony one way or theother is circumstantially cor- 
roborated by every other witness as has appeared here 


with regard to the fact that the person he refers to as 


Salley, the jury may infer is the defendant on trial and 


as to the specific incident that Pannirello testified to, 


that is specifically corroborated by the witness Provitera, 


as it was at the last trial and by the registration card 


at the Howard Johnson's motel, which we intend to produce. 


THE COURT: Your application is denied, Mr. 


Brown. 


MR. BROWN: If I may for just one moment, I 


don't want to belabor this too long. I know it is a 


difficult trial. 


I think Mr. Pollak who is now going to reassume 


his responsibility in this case, is going to face how best 


to‘*deal with this issue in the presence of the jury, and 


= ee 


I think if you hold to your ruling in this matter, it 
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[2115] 
perhaps might oblige Mr. Pollak to put Mr. Pannirello on 
the stand as his own witness in order to get before the 
jury the fact, and it is a fact that on the last and 
prior proceeding, that Mr. Pannirello was unable under 
oath of personal recollection and personal knowledge co 
testify that Mr.Salley on trial is the same person he had 
some dealings with on Route 46 at the Howard Johnson's 
restaurant in March of 1972. 

In effect, he might be obliged to make him his 
own witness only in order to impeach him on the basis of 
his previous sworn testimony. 

I think that is an untenable position to be 
put in particularly in view of the fact that the purpose 
behind the motion <o suppress the in-court identification 
is to insure that the jury does rot consider that which 
is not évidence against a defendant on trial. 

Now the jury will not have any reason except to 
assume that Mr. Pannirello's references to a person by 
the name of Salley are, on the basis of his testimony, 
they will assume those references are to the defendant in 
trial, but it is not the case, it is not the fact and it 
is not the truth. *: 

THE COURT: My ruling stands. 


Anybody else? 
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TRANSCRIPT OF SENTENCE HEARING 
OF DEF&NDANT SALLEY 
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MR. POLLAK: Defendant ready, mee Honor. 

THE COURT: Mr. Engel, do you have anything to 
say? 

MR. ENGEL: No, your Honor, I do not. 

THE COURT: Mr. Pollak, do you? 

MR. POLLAK: Yes. 

Your Honor is of course a little familiar with 
Henry Salley by this point having had him before the Court 
for two rather extended trials. 

I have, in accordance with yeur Honor's request, 
reviewed the probation report which, as I view it, is sort 
of an updating of the probation report that was rendered 
two years ago. 

Basically, I think that Henry Salley's role in 
this thin> was that of a rather minor character. He was not 
in any way dealing PS See ee in drugs. The only evi- 
dence against him was on the basis of the fact that he was 
sort of an errand boy making pick ups and deliveries for 
Bobinson. 

I think that, viewed in the con-:ext ot the man's 
whole life,: his military record, which was outstanding, a 
decorated veteran of the Korean war, the fact that he was 
steadily employed after that with the -- it was the railroad 


down in Washington, D.C., until he retired on disability 
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2 pension. Then after that he was getting won disability 

3 pensions. 

4 Really he was getting partial from the Government 
5 based on his military service and a more substantial one 

6 from his employment. 

7 Unfortunately, Mr. Salley, whose education was 

8 


limited, had a lot of time on his hands and I guess he saw a 


9 chance to make some easy money. 
10 As your Honor knows, Mr. Salley was convicted 

ll two years ago in the Tramunti case and was sentenced to five 
2 years. Because of what amounted to a technicality, the 

13 Court of Appeals saw fit to vacate that conviction and he wa 
4 retried in this case. 


report is in error, they said 12 and a half months. I think 


18 they were timing it since the date of sentence. In actualit 


19 he was remanded at the time of the verdict so he served 14 
months. 

| During the course ot: hte imprisonment, I believe 
it was in Lewisburg, he didn't sulk, he became a chef. He 


engaged in some useful ectivity. His attitude was good 


there, I understand. Since he is out, when he was released 
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on bail, despite his disability and his various ailments, 
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he found employment, and the probation coment bears that 
out. 

He has been employed steadily since that, shortl 
after he was released on bail in 1975. 

If the Court would impose the same sentence that 
the probat »%n department seems to recommend at this time -- 
although cviginally they had said some incarceration seems 

uicated, but this time they said, "Well, he should get the 
same sentence he got last time -- if it did, and the Proba- 


tion Department also said that, he would be eligible for a 


parole in six months. 


The Governme... -- I read Mr. Engel's rather fine 
summary of the different role: of these people -- and the 
Government, while it terms a lot of the defendants in this 
case major narcotics dealers,-they certainly don't term Mr. 
Salley that. I think thes no one really could. 

Mr. Setter is just an unfortunate person who 
got mixed up in this thing at the wrong tire. 

If you view this thing as to what the appropriat 
disposition should be with regard to “.. Sailey at this time 
you have to view several things. First of all, imposing 
the original sentence and again interrupting his life when h 


is now trying to reconstruct it would in reality be a much 


more severe sentence than the original sentence because it 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


[5] JA-469 


2 would involve disrupting his life twice. a2 we look at the 
3 rationale of any kind of criminal sentence, I think all of 

4 that would come out in Mr. Salley's favor. I ‘think to send 
5 him to prison again certainly wouldn't help him rehabilitate 


hurt. 


I don't think Mr. Salley can be deemed to be 


6 himself as he has already done. I think it would certainly 
# danger to the community. I think that any narcotics con- 
tacts thrc he had are certainly broken at this time. Cer- - 
tainly he has no inclination. I am certain that he has done 
nothing from the time he has been on bail over a year that 
would indicate that he intends to rsturn to this. I don't 


think that, because of the unusual circumstances here, to send 


him back to prisor vould also not act as a deterrent to 
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16 others. 
7 I would respectfully, strongly urge this Court 
18 that it cunsider exercising the function of the Parole Board 
19 in effect and to suspend the balance of any sentence that it '% 
20 imposes with regard to Mr. Salley. I think that keeping him 
21 on probation for a period of time, I think, would certainly 
2 assure everyone that he will continue to be a law abiding 
23 citizen. This abberation in his life which occurred as a 
aA result of his participation in this conspiracy will be 
a terminated. Thank you. 
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MR. ENGEL: Your Honor, if I may make jus‘: one 
comment. Under North Carolina versus Pierce, your Honor, 
as I read the law, . y not impose any sentence greater than 
the one imposed in the first case. 

THE COURT: Unless facts are brought to my atte 
tion which I did not know about the first time. 

MR. ENGEL: Right, except that -- it is a close 
question, your Honor, as to whether those facts have to dea 
with a period after eentenes was imposed the first time. A 
I read that decision recently it seemed to me that that's 
the way it looked, given Justice White's concurrence 

In any event, your Honor, Mr. Salley's involve- 
ment in this conspiracy was just dabbed at in the Tramunti 
case where the proof came only from Provitera and Pannirell 
and your Honor has now a much fuller picture of Mr. Salley’ 
extensive involvement in narcotics. 

THE COURT: Mr. Salley, do you wish to be heard 

THE DEFENDANT: I have nothing to say, sir. 

THE COURT: After reviewing today again in my 
mind the extent of the involvement w. ch was testified to b 
you in this entire diity business, I was tempted to impose 
the full 15 years. Then 1 thought about the fact that you 
had been out for a year and apparently you have kept yourse 


clean. You better do it for the rest of yc_r life. Fair i 
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fair. 

The. judgement of this nisin hs that the defend- 
ant, Henry Salley, wili -e remanded to the custody of the 
Attorney General for a period of ‘ia years; all prior 
time, whether prior to sente : or after sentence, will be 
deducted from the senten ., that includes today, so as to 
permit him consideration a. the earliest time, The special 
parole period of three years will be adced to siete. Just | 
make sure that you stay clean.. 

THE DEFENDANT: Yes, sir. 

THE COURT: - Lo you have a motion, Mr. Pollak? 

At this time, do you request continuation of the 
Sail status pending appeal? 

MR. POLLAK: Yes, your Honor. 

MR. ENGEL: The Government moves to remand. 

THE COURT: Mr. Pollak's motion is granted. 

Mr. Salley, I Palade to mention the fact that 
you have the right to appeal. If you want me to, I will = 
direct the clerk to file a notice of appeal. 

MR. POLLAK: Mr. Sailey has indicated to me that 
he does want, to appeal. We respectfully ask that such an 
order be filed. 

THE COURT: It will be eid 

MR. POLLAK: Thank you, your Honor. 


(Adjourned.) 
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JA-473 
GOVERNMENT'S BILL OF FARTICULARS 

'UNITED STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NEW YORK 
-_— = = = = = = = = = = = «© wo s&s = = » 4 
“UNITED STATES OF AMERICA 

-vV- : GOVERNMENT'S BILL OF 

___ PARTICULARS 
WARREN ROBINSON, et ail., 
S75 Ce. LiiZeIp) 
Defendants. 

~ ——_  —-_—__— rll rlcrlCcrlCcrlCcrlcrlCcrlrlcrlUrhlUrlhlUr x 


The United States of America, as and for its 


Bill of Particulars, alleges as follows: 


il. COUNT ONE 
Overt Act l: Occurred in Werren's Men's Shop, 


3312 Georgia Avenue, 
N.W., Washington, D.C. in the 
evening hours. 


Overt Act 2: Occurred in the mid-evening hours 
on the street. Purpose was to 
discuss payment for narcotics 
previousiy supplied by Robinson. 


* 2 
g 
7 
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Occurred during the afternocn and 
evenirg on a plane, in a car, and 

. in a house located at or near the 
specified intersection. Perl 
DiGregorio, a/k/a "Paulie the 
Axrow" traveled with the defendent 
Ellis. 


g 
@ 
a] 
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° 
¢ 
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Occurred in the early evening hezurs 
in an apartment occupied by the 
defendant Sweeney at the location 
specified. Heroin was supplied by 
Warren Robinson. 


Overt Act 5: Occurred in the evening in the 
4 vicinity of Co-op City, Bronx, 
New York. 


Government's Bill of Particulars JA-474 


mwert Act 6: 


‘Overt 


Co 
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Act 


Act 


Act 


Act 


Act 


Act 


Act 


10: 


ll: 


12: 


13: 


14: 


Occurred in the afternoon hours 

on the premises of Roger's Surgical 
Supply Cc., Inc. Lactose was ce- 
livered co Warren Robinson. 


Occurred in the late afternoon 
hours in the apartment of the de- 
fendant Wesley in Landover, Maryland. 


Occurred in the early evening 
hours in the vicinity of the ‘ 
New England Thruway (Interstate 95). . 


Heroin was received from Frank f” 
Pugliese, a/k/a ‘Butch", a/k/a ; 
"George". 


Occurred during the late afternoon 
né early evening between the place 
specified in Overt Act 8 and the 
plac ecified in Overs Act 7. 
Theaezs Dawson, a/k/a "“Tevnesee" 
accompanied the defendant Vesley. 
Occurred in the early afternoon in 
a car parted in the vicinity of e 
supply house for the People's Drug 
Store. Lactose was delivered to 
Warren Robinson. 


Occurred in the evening hours. 
Purpose was to discuss using de- 
fendarnt LaSaleta as a "stash" for 
heroin. : i 


Occurred in the daytime hours in 
a hotel room. Heroin was given by 
Warren Robinson. 


Occurred in the daytime hours. 
Travel ended in the McAlpin Hotel. 
Purpose was to assist in heroin 
transaction part of which is des- 
eribed in Qvert Act 12, 


Occurred in the afternoon hours 
between a Howard Johnsoun's Motor 
Inn on Route 46, and the apartment 
of the defendant Wesley in Landover, 
Maryland. 
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ll 

}Overt Act 15: Occurred in the morning hours on the 
tenth floor of the Twin Towers 
apartment building complex in Silver 
H Spring, Maryland. 


(Overt Act 16: Occurred on the street in the 

vicinity of Merry and Zulette 

y | Avenues, Bronx, New York. Heroin 
| was delivered to John Barnaba. 


‘rani Act 17: Occurred at various times in the 

! e same location as that alleged as 

| to Overt Act 15. Amounts of money 
are unknown. 


jOvert Act 18: Occurred in the evening hours in 
! Apartment 7-D. Heroin was delivered 
| by Harry Pannirello. 


| 

iOvert Act 19: Cecurred in the area adjacent to | 
the Eastern Airlines Terminal, 
| La Guardia Airport in the lat 
| afternoon or early evening howrs. 
I Warren Robinson held physicei | 
~ossession of the heroin. 
| 


Overt Act 20: Occurred in the early efternoon 
hours in an apartment in the 470° 
block of Third Place, Northwest. 
Ferguson had previously given the 
heroin to Tate who gave it to 
Thomes Dawson, a/k/a "“Temmesee™ et 
the specified time and plece. 
‘Overt Act 21: Occurred in the early evening hours 

| in a building in the 4700 block. 


Overt Act 22: Occurred in the apartment of the 
defendant Barber on the secona 
floor of the building at the 
specified eddress in the eerly 
hours. Purpose of the meeting was 
| to arrange for the sale of narcotics. 
\ 
\Overt Act 23: Ceeurred in e hotel in Manhattan in 

| the mid-evening hours. 

{ 

| 


‘Overt Act 24: Occurred in the late a*ternoon 

hours in the vicinity of 1733 i 
Jesup Avenue. Gift was in part 
compensation for defendant Barber's 
assistance in sale of heroin. 
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‘Overt Act 25: Occurred in the daytime. Trip was 
i made in an automobile. 


| 
jOvert Act 26: Occurred at a time unknown. Amornt 
f of heroin unknown, 


jOvert Act 27: Occurred at a time unknow. Amount 
H of keroin unknown. 


j 
jOvert Act 28: Occurred in an automobile stopped 

i in the specified vicinity in the 

; : evening hours. Heroin was delivered 

by James Provitera. - 
‘Overt Act 29: Occurred on the same premises 

} alleged in Overt Act 6 in the after- : 
| noon hours. Lactose was Gelivered a ¢ 
to Warren Robinson. 


Overt Act 30: Occurred in the daytime on the 

Same premises alleged in Overt Acts 
| 6 and 7). Heroin was received from 
| and Lactose wes given to, Warren 
Robinson, 


‘Overt Act 31: O.curred in a 1967 Chevrolet truck 
Livenss plate #C11927, parked in 

front of 370. Georgia Avenue in the 
afternocn hvurs. Drugs were given 
| to a person named Goldberg. 


Overt Act 32: Occurred in the daytime hours in 
| the vicinity of 16th Street ang 
Columbia Road. Heroin was given 
to John Doe, a/k/2 "Alvin". 


| 
| 
| 


Overt Act 33: Occurred in the early evening hovrs. 

{ 

,Overt Act 34; Occurred between nine and eleven 
| * ! 
| ! 
j Overt Act 35: Occurred in the evening hours eat 


the Howard Johnson Motor Lodge, i 
Ridgefield Park, New Jersey. ; 
Purpose was to purchase one-half 
of kilogram of ¥ roin. 


Overt Act 36: Occurred on several occesions in 
both the daytime end night time 
hours with various individuals. 
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2. COUNT IWO | 
The names of those injividuals “he Government 
will rely on to esteblish that Robinson was manager and 
isupervisor of a continuing criminal enterprise are as 


‘follows: 


| 
fl 
! 
| 
| 
| 
| 
| 


Bryant Ferguson, 
James March, 
Cecil Tate. 
Henry Salley, 
Walter John Smith, 
Arhelia Miller, 
Ernestine Barber, 
| Ronald Sweeney, 
Al Taylor, . 
William Turner, 
| Charles Ramsey, 
Dorethea Ann Ellis, 

’ Rufus Wesley, 

| 

| 


{ 
} 
| 
! 
i 
| 
} 
) 
i 
i 


| 


Jen: Doe, a/k/a "Ronald", 
i John Doe, a/k/a "Donald", 
Fred Cinyard, and 
. t Samuel James, a/k/a "Piggy" 
| . Thomas Farmer, 
t George Hunter, 
| John Doe, a/k/a "“Eari" 


13, COUNT THREE | 


Same allegations as those with respect to Overt 


COUNT SIX 


Act - | 
| COUNT FOUR 
Same allegations as those with respect to Overt | 
| Act 8. | 
COUNT FIVE 
Same allegations as those with respect to Cvert 
| 
| 
| 


| 
| 
Act 9. 
| 
| 
| 


| Same allegations as those with respect to Cvert 
f 


|Acts 12 and 13. 


i 
H 
' 
! 
| 
| 
} 
i 


Government 's Bill of Particulars JA-47& 


| COUNT SEVEN 


Same allegations as those with respect to Overt 


jAct 16. : 
Z COUNT EIGHT | 
| Same allegations as those with respect to Overt 
|Act 18. 
| COUNT NINE 
a Same allegations as those with respect to Overt 
‘ |Act 19. 
| COUNT TEN 
Same allegaticns as those with respect to Overt 
‘Act ya . m 
COUNT ELEVEN 
Same allegations as those with respect to Overt 
J Act 25. 
! COUNT TWELVE . 
Same allegations as those with respect to Overt 
ce af, ' 
COUNT THIRTEEN 
Same allegations as those with respect to Overt 
‘Act 28, 


Jane Dee, a/k/a “Conchita,” 
! Jerry serrentine, 
y Louis Oliveras, 
Jack Speda ptr Niee | 
| John Doe, a/k/a "Ralph Birdie ‘ 
H wv ' 
\ John Doe, a/k/a "Bubba’, 
I 
| 
| 
{ 


John Doe, a/k/e "Chan," : @ 
, 
| 


° : ‘ : " 
i Martin DeSaverio, a/k/a "“Jinx’, 
| farion Starace, 
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John Dugan 
| Joseph Andretta 
t Harry Pennirello 
Jonn Pannivello 
James Provitera, : 
John Doe, a/k/a "Frankie", 
Luddy Drak 
John Doe, 2/k/a "Cus," a/k/a “Gigi,” 
| James Kelly, 
Frea Ginyard, 
"Dump" Payne, 
. | John Doe, a/k/a "Cristobal", 
} 


John Doe, a/k/a “Alvin", 
Freddie Scott, 

P John Doe, a/k/a "Ronald", 
I John Doe, a/k/a "Doneld", 
John Doe, a/k/a "Mouthpiece", 
; Alfonso Jackson, 

John Doe, a/k/a "Chester", 

John Doe, a/k/a "Ken" 
John Doe, a/k/a ‘Cooper i. 
Thomas Farmer, ' 
George Hunter, 
John Doe, a/k/a “Libby, 
Jonn Doe, <_ k/e "Earl." 
i Witbur V. Ward, a/k/a “Billy Bumps" 
Michael Tucker, 
1 Tohn Doe, a/k/a "Black Sauny 
William Hightower, 

Sidney David Foster, a/k/a "Chinch", 

Samuel James, a/k/a "Pige~", end 

Cornelius Arton Garner, a/k/a "Moochie", 


Yours, etc., 


TEOMAS J. CAHILL - / 
| United States Attorney for the ¢ 
Southern District of New York 
Attorney for the United Steaces 


of America 

THOMAS E. ENGEL 5 
isch “ Assistant United Stetes Attorney 
Office and Post Office Address: 
United States Courthouse Annex 
| One St. Ancrew's Plaza 
New York, New Yor': 10007 

Tel: (212) 791-2.°29 
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Dominic A. Barbare, Esq., 

One Old Country Road 

Cerle Place, New York 11514 

Counsel for Defencant Dorethea Ann Ellis 
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UNITED STATES OF AMERICA, 


: 
-Vver- 
CARMINE TRAMUNTI : 
LOUIS INGLISD, a/k/e "Girt", a/k/a “The Waale"™, 
JOSEYH DELVECCUTIO, a/k/a "Toe Crow", 
DONATO CHRISTIANO, a/k/a “Finnegan”, : 
THOMAS LIETINY, a/k/a “tor" 
AKCELO HAMOUE., a/k/a "Butch", 
JOSEP DINAPOLI, : 
CARHIKE “PUSLIES®, ‘ 
FRANK PUCLIESE, e/k/a “Sutch", 
PAT DILACIO, : 
ANTHON LORIA, 
JAG 4 Hr PANDA, 
VINCENT 21220, : 
JCUN BAMATA, 
DOINICK LESSA, 
GCRORGE TCUTOIAN : 
FRANN PELLSSRINO, a/k/a “Swifty", 
SOSDFM MARCHESE, a/k/a “Jee Cab", 
RICHARD FOSRICK, : 
FRANCIS RUSSO, 
VARIN C. ROBINSON, a/k/a "Alan", 
LieMAS DawSUN, a/i/a “sennessee™, : 
AY. CREEN, 
eens 
PATTIE WARE, : 
IOI SPRINGER, alk/a "Rank", 
MARY JANE SALVIANI, a/k/a “Lie”, 
HENGY SALLEY, a/iz/a “Sally", $ 
JOUN DOE, a/k/a “Folk"’, 
JON DOL, a/k/a "Dasii", : 
JOIN VOE, a/k/a "Joe Red", ‘ : 
JONI DOR, a/k/a “Jinmy Wyatt Earp", and 
JOMN DOE, a/i/e "Sinatra" ; 
7 
o 


Defendants 
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TDI CIMENT 


$73 Cr. 73/ 


Indictment U.S. v. Tramumnti 


The Grand Jury cherges: 
1. Irom on or about the Ist day of Janvary, 1969, 
and continuously thereafter up co and including the date of 


the filine -£ this indictment, in the Southern Dietrict of Rew York, 


CARINE TRAMUNTLI, 
LOUIS INGLESZ, a/k/a "Gigi", a/k/a “The Whale”, 
JOSEPH DELVECCHIO, a/t:/a "Joe Crow", 
ATO spoon aay a/k/a “Finnegan”, 
THOMAS LENTINI, a/k/a “Noo, 
ANGELO MAI cae, "alk/e "Butch", 
JOSEPH DINAPOLI, 
r TH UCLIESE, 
PUGLIESE, a/k/a "Butch", 
PAT DILACIO, 
ANTIOY “ORITA, 
JACK SADA, 
‘?*EiCET RIZZO, 
 yOIR! LARNABA, 
DOMINICK LESSA, 
GEORGES TOUTOLAN, 
FRANK PELLOIGRINO, a/k/a "Swi fty” 
JOSEPH MARCIHESE, e/k/a “Joe Cab" 
RICHARD FODRICK, 
TRANCIS ere 
VARREN C. ROBINSON, a/k/a "Alan", 
THOMAS DAWSON, alk/a ' ‘Tennessee”, 
AL CREEN, 
BUTCH WARE, 
BATTIE WARE, 
JOUN SPRINGER, a/k/a "Kank", 
MARY JANE SALVIANT, a/k/a “Liz”, 
HENRY SALLEY, alk/a "Sally", 
JONI NOE, a/k/a "Folk", 
JOM! DOE, a/k/a "Bseil", 
JON t, a/k/a “Joe Red", 
JOIN DOE, a/k/a “Jimny Wyatt Earp", and 
JOHN e/k/a “Sinatra”, 


| 
| 
| 
i 
| 
| 
| 
i 
i 
| 
| 
| 
{ 


the defendants, end Louis Oliveras and Primrose Cadman, nemod 


herein es co-conspirators and not cs defendants, and others to the 


BEST GOPY AVAILABLE 
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Grand Jury known end unknown, unlawfully, wilfully, intentionally 
cud knowingly combined, conspired, confederated end agreed 
together and with each other cto violate Sections 4705{ca) and 
7237{b) of Title 26, United States Code, and Sections 812, 
&41{2)(1) and 841(b)(1)(A) of Title 21, United Scates Code. 
2. It was part of said conspiracy thet the said 

Gefendants end co-conspirators unlawfully, wilfully, iatea- 
tionally and knowingly would sell, barter, exchange and give 
ausy nercotic ¢crugs, the exact amount thereof being to the 

rand Jury unknown, not in pursuance of a written ordar of 
the person or persons to whom such narcotic drigs were sold, 
bartered, exchanged end given away on & form tesued in blank 
ior that purpose by the Secretary of the Treasury or his 
delsornte, coutrary to law, in violation of Sections 470572) 
an&-7237(b) of Titie 24, United States Code. 

3. t wes further part of said conspiracy that 
the said defendants and co-consy;irstors unlawfully, wilfully, 
int e*ly and knovinrly woul! distribute ané possess 
with intent to Gistriuute Schedul . and II narcotic drug 
controlled substances the exact wmount thereof being to 
the Grand Jury unknown in violation of Sections 812, 841(a)(2) 


nd 841(b)(1)(A) of Titie 21, United States Code, 


“In pursuance of the said conspiracy ana to effect 


the objects thereof, the follewing overt acts were corm. witted 
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fin the Southern District of New York and elsewhe.e: 


“1. In or about June, 1969, defendants LOUIS INCLIS= 
and JOSEP DELVECCHIO went to Diane's Par, 2032 Secend Avenue, 


New York, New York. 
4 ‘ * 


2. In or about June, 1969, defendant JOSTPH 
. DELVECCHIG hand ed ‘co-consrirator Trinroese Cadnan an aluminun-— 


foil packet containing heroin in Diane's Lar, 2032 Second 


" “> « ot, fg: om? + 


AVERUG Rew York, New York. 


3. In er about November, 196, defendant LOUIS 
INCLESE transpertea a cleur plastic bag containing hkcroin 
to Diane's bar, 2032 Second Avenue, New York, New York. | 

| “hl gn op about June, 13 70, ‘defendant ANTHONY 
LORIA delivered one-half } kilogram of heroin. 

ge In or about Septenber, 1970, defendant 


- 


RICEAND FOBRICN received Serene eer xilogran of heroin. 


a 


G. ‘In er about May, 1571, defendants JOSZPH 

DELVECCHIO and DONATO CHRISTIANO went to Hloomfield, New 

. Jersey and “cut” and packaged three KS lograns of heroin. 
. 7, In or about “lay or Sune, 1$71, defendants 


SYOMAS LENTINI and JOHN DCE, a/k/a “Joe Ned", met in the 


© 


vicinity of a barber shop on Pleasant Avenue, hew Ycru, 


’ 


P 
new Yor: 


a?re 


‘8. In or udout July, 1971, cefencents PRANY 
PUGLIESL, PAT DILACIC and JOHN BAFNALA met in the vicinity 
* 


° ‘ 
~~“ F 
JOT Lf . 


of Westchester Avenue and Ruhre Avenue, Pronx, New 


J. In or about Decerter, 1971, cefencant JOSEPH 


DINATOLI del re a pockare of heroin. 
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In or about November, 1971, defendants THOMAS 


DAWSON, a/k/n “Tennessee”, and JOHN DOE, leading *Yolk” travelled 
from Washington, 0.C. to Mew Jersey. 

11. In or about November or December, 1972, oefen- 
dant JOHN SPRINGER, a/k/a "Hank", received a quantity of heroin. 

12. In or about January, 1372, defendant CARYINE 
PUGLIESE delivered apprezinately three kilorrams of heroin. 

13. In or about January, 1972, defendant JOHN DOE, 
a/v/a “Sinatr.", received approximately three kélorrams of 
heroin. Ff ea le ger of 0 oF mapas Four 245 

it. In or about March, 1972, defendants AL GREEN, 


BUTCH WARE, WATTIE WARE and JOHN DOE, a/k/a "Basil", received_ 


’ 
¢ ¢ 


te te ee 2 ee ee 
- 4 ee ww vy wa 44 Walie 
15. In or about October, 1972, defendant JOSEPH 
. DELVECCHIO went to Robbie's wardi Gras, 731 Seventh Avenue, 


Now York, ‘ev York. 


16. In or about October, 1972, defendants WAPREN 
C. ROBINSON, a/k/a “Alan, and HENRY S ; ALIEY, afx/a “Saliy" 


i travelled from ‘Yas 3.C. to New Jersey. 


) 
te 
te 
pe | 
re] 
9 
3 


17. In or about “oy or June, 1971, defendant 
JOSEPH MARCIESE, a/k/a “Joe Cab", recesved one-half ¥Alocren 


of heroin from defendant LOUIS INCLISE et the Berch Rose 
- . © Ea os ‘ a? 
H ® ° : ° é 


Social Club, Sronx, New York. 
1@. In or about November, 1972, defendant GmOrcE 
2) a e , a “e eA Ps wie 


TOUTOIAN celivered a cuantity of heroin. 


19. On or atout January 10, iS73, defendant FRANCIS 


j RUSSO received a auantity of heroin. 
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20. In or odout January, 1973, Gefendiants CAR Tyr 
, 
THAMUNTI and LOVIS INGLESN had a conversation at Lo Picceio, 
39044 Veatehester Avenuc, Bronx, New York. 
21. In or about April, 1973, defendant “ANY JANE 
SAINTANI, a/u/n "Lic", received a quertity of manmnits. 
22. In or about May, 1973, Jor DOS, a/k/a “Jinrey 


wyatt Farp", went to the Colden Hour 2233 Eostom Read, Pronx, 


2... In or about May, 1873, defendant’ JACK SPANA 
received approximately one-half kilogron of cecaine. 

2h. Lor shout May 39, 1973, defendant VINCreT? niece 
went to the Centaur Restaurant, 342 Eest 44th Street, “ew Yor, 
New York. 


- 


25. On or abdout May 30, 1573, cefencant THOMAS 
LENTINI, a/k/a “Yoe", delivered 2 quantity of cocaine to 


defendant DOMINICK LESSA, 


(S4tle 26, United Strtes Code, Sestion 7237() 
and Title 21, United States Code, Section £46.) 


COUNT THIN : 


The Grand Jury further cnarges: 


From on or about the ist day of May, 1971, ene 


an . ome od Tae 
filing of this indictment, in the Southern District of New 
_ thd . ™ . ° nn . * 
York, LOUIS INGLES, a/k/a "Giri", 2/f:/a “The Whale", the . . 


* « nm -+ Pe | 
defendant, unlawfully, wilfully, tntentionnily and knowinriy 


* 


7 


4 did enrare in a continuing criminal enterprise in that he.. 


unievfully, wilfully, intenti 


° 


nally anc knowingly dic 


Indictment U.S. v. Tramunti JA-488 


folate Title 21, United States Code, Sections O41(a)(2) and 
C4i(eb)C1ICA) as Io u ry ; P26 wT4Att 

C41 ( } as allered in Counts Fleven, Twelve and Fifteen 
of this incictrent which are incorporated by. reference herein, 
vhich violations were part of a continuing series of violations 
of raid stetutes undertaken by the cefendant in concert with 


at lenst five other persons with resrect to whom the defendant 


occupied a position of organizer, supervisor and manager and 


trom which continuins néries of violations the defendant 
obtained substantial income and rescurecs 


(Title 21, United States Coge, Section $88.) 


The Crand Jury further charres 

In or about the rorth of June, 1969, in the 
Southern L4strict of Hew York, LOUIN INCLESS, a/k/a "Giri", 
e/i:/a "The Whale", and JOSEPH DELVECCHIO, 2//e “Joe Crow”, 

the defendants, unlawfully, wit Cully and knowinely did sell, 
barter, exchange and jive away to Primrese Cadran approxiretely 
30 “bees” of heroin, a narcotic crur, in that the said SEA, 


barter, exchanre and giving away was not 4n pursuance of a 


adman on a form issued in 


ws 
“3 
si | 
= 
a 
ae | 
18 
te] 
it) 


written order of the 
blank for that purpose by the Sceretary of the 


United States or his delerate. 


(Totle 26, United States Code, Sections 4705(a) 8 ‘ 
and 7237(>).) 
GOUT Four eee? 
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In or about the ronth: of June, 1969, inthe. 


? 


Southern District of New York, LOUIS INGLFSE, a/i/2 "Chet, 
afifa “The whale", and JOSEPH DELVECCHIO, a/k/a “Toe Crow", 

the defenderts, unlawfully , wilfully ans snowingly cid sell, 
barter, exchanze and rive away to Prinrose Cadman Spproxinatesy 
ene-half ounce of heroin. a narcotic drur, in that the saié 
ssle, barter, exchance and siving awey was not in pursuance 

of a written order of the said Primrose Cadman on 2 forn 
Ascued in blank for that purvose by the Secretary of the 


Treasury of the United States or his decelerate. 


(Title 26, tnited Stetes Code, Sections 4705(a) 
and 7237(b).) 
couNT PINT 


=e e 
— 


The Crand Jury further charres: 

In or about the month ef Vovember, -1969, in the 

ew Yerk, LOUIE INCLESE, a/k/a “Giri*, 
o/i/a "The Whale". the cefendant, unlawfully, wilfully ard 
Imowinrly did sell, berter, exchanre and cive axkay to Louis 
Oliveras approxirately ore ounce ef heroin, a narcotic Crue 

fin that the said sale, barter, naetiensie ane givine avoy was 
hot in pursurnce of 2 written order of the saic Louis Oliveres 
on a .orm issued in blank ior that purpose by the Secretary" 
of the Treusury of the United States or his delerate. 


bed States Code, Sections 4705(a) 


try v 
COUNT SIX 
a 


The Grand Jury further cherges: 


PARTT CITARS 
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mor abovt the month of Noverber, 1969, in the 
Southern District of lew York, LOVIS INGLESE, e/k/a “Gici", 
a/x/f/a “The Yhale", the Gefendant, unlawfully, wilfully end -.~_ 
knowinrly did seli, barter, cxchange and give awey to Louis : 
Oliveras approximately one ounce of heroin, a narcotic crus, 
in that the said sale, barter, exchange anc giving away was 
not in pursuance of a written order cf the said Louis Clivera 
on a form insued in blank for that purpose by the Secretary 
of the Treasury of the Unitec States om,his celerate. 


(N4tle 26, United States Code, Sections 4795(a) 
ana 7227(r).) 


Arete on Vet 
Cf Vas 


saa ¥ SS 


The Grand Jury further charges: 


Tn or abdout the ~sonth of June. 1970, in the re : 


Southern D’strict of New York, ANTHONY LORIA and JOIN BARRADA, 


the defendants, unlnewfully, wilfully and snevinely did sell, 


barter, exchanre and cive avny to RICHARD FOSRICK approximately 


one-half kilogram of heroin, o narcotic drug, in that the said 


a 
smile, berter, exchanre and giving away wac not in percuence of 


s 


a written order of the said RICNAND FOMRICK on a form issued 


tn blank for that purpore by the Seeretery Of the Trenesury 


or his delernte. s 
(Title 26, United rtates Cote, Sections 4795(s) 
and 7227(d); SAtle 15, tinfted States Coce, 
Section 2.) 


CONT ° fyir 


— —— 


The Grand Jury further cherrces: 


BEST COPY AVAILABLE 


2: tofore, what is your decision? 
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In er about the month of November, 1971. in the 
Southern District of New York, PRANK PUGSLIESE, a/k/a "Butch", 
PAT DILACIO and OH! RAPNABA, the Cefentants, uniervfuliy, 
wilfully and knowinely did distribute and rossess with intent 
to distribute » Schedule I narcotic crur controlled substance, 


to wit, approximately one-half kilogram of heroin. 


CTitle 21. Unites States Code, Sections 812, 
Gki(€ay(l) and 341(b)(1)(4); Title 1&, United 
Stetes Code, Section 2.) lg He, HP 


' “coun NIMC 


The Grand Jury further charrces: 

In or about the month of December, 1971, in the 
Southern District of New York, JOSEPH DINAPOLI and PAT DILACIO 
the defendants, wnlawfully, wilfully and knowingly did cictri- 
bete end possess with intent to distribute a Schedule I 
narcotic drur controlled substance, to wit, apnroximately 
tyo kilorrans of heroin. 

(Title 21. United Stotes Code, Sections 2812, 


S41(a2)(1) and €41(b)(1)(A); Title 18, United 
States Code, Section 2, ’ 


COUNT TEN ae 
The Grand Jury further charres: 
In or ebout the month of January, 1972, in the 
Seuthern District of ‘New York, CARMINE PUCLIESE and PAT DILACIO, 
the cefendants, unlawfully, wilfully and lmowinely cid distrt- 
bute ane possess with intent to cletritute a Sehedcule I> 
narcotic @drur cont: “lled substance, to wit, approxirately 


three kilorrems of neroin. 


(Title 21, United States Code, Sections £12, 
E4l(a)(1) and £21(5)(1)(4); Title 1%, United 
States Code, Section 2. 


9 |i Miwmhae 9 anranne TounniAad like him delivered 
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Southern District of New York, GEONCM TCUTCIAN and VINCENT 


RILZO, the defendants, unlawfully, wilfully and knowingly did 
Cistribute and possess vith intent te distribute a Seledule I 


narcotic drum controlled substance, to wit, approxinately 


one-quarter iilorram of heroin. Havas 3. . 
(Title 21, Unit ee States Code, Sections 812, 
C41(2)¢ 1) and o42(5)(1)(4); watle 18, United 
States Code, Section 2.) <7) 


COUNT POUNTEEY 


The Grand Jury further charres: 
On or about the 10th day of Januory, 1373, in the 


Southern H4Acnt»4 ee af “tare Yaw mn ere Rrreen ium A ow, Cant ; 


untavfully, wilfully ene inewingly aid CAstribys 


with intent te distribute a Schedule I narcotic WO ies 3 


ubsta: » arproxtnately one-quarter Kllorre. ang 
4a me, 6 
“nites States Code, Seetions 612, 


i} ang Sk1(8)(1)(A).) 


OUR weypPrr ry 
Lae) ii S*e- 6 


i3 


The Crand Jury further charres: 
in or sbout the month of ‘fay, 1673, in the fouthess, 


“DMastriect of ew York, CANINE THAMUNTI, LOUIS INGLISE, 2/ik/s 


and JOKE DOE, a/k/a “Joe Red", the defendants, unlarfully, 
wilf lly an¢ knowinely did distribute and possess with intent 
to distritute 2 Schedule I narcotic drur controlled substance, 


to wit, upproximately three kilercrams of heroin. 


(Title 21, United States Code, Sections E12, 
Ch4i¢a)(2 j end 641(b)(1)(4); Title I6, United 
States Code, Section 2.) 
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COUN. SIXTY cH 


ee ee 


1c Grand Jury further charges: 
la or about the menth of “ay, 1973, in the Southern 
District of New York, LOUIS INCLESE, a/k/a “Ciri”, a/k/a "The 
Wnele”, THOMAS LENTINI, a/k/a "Moe", an&d JACK SPADA, the 
defencants, vninwfully, vilfully and knowingly did dietribute 
and possess with intent to cistribute a Schedule II narcotic 
Grup, controlled substance, to wit, approximately one-half 
kilogram of cocaine. 
(S4tle 21, = tec Stetes ¢ 
C41(a)(1) and G41(b) (1) 


Stutes a Section 2.) 


ote, Sections £12, 
>: Title 18, United 


° 


> 


COUNT SVT}; Tr 898 
we Witte «' ‘ rr! 
—— 


The Grand Jury further cherres: 


On or about the 30th Cay of “May, 1973, in the 


Southern Dietrict of New York, SHCMAS LINTIN 


‘. 
- 

~ 
2 
— 
pS 
< 
) 
“ > 


and DOMINICK Lessa, the defendants, unlawfully, wilfully and 


knovinely did distribute and possess with intent to cistribdute 


n Schecule IT narcotic ¢rur controllec substance, 
A 

approximately one-elrhth of a kilorran of cocnine, 

(Title 21, United States Code, & 


¢ ahC 
C21(n)(1) ane £42(h)(1) (4); Tatle 
Stetes Code, Section 2.) 


FOS WAN . AUL J ° Cr PRAY 


United Etates Attorney 


ee 


GOVERNMENT'S BILL OF PARTICULARS 
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UNITED STATIS DISTRICT COURT 


SOUTIER! DISTRICT OF NNW YORK 
eee ee ee ee ee en ee ee ew es X 
UNITED STATES OF AMERICA, . : 
= ¥ _ ‘ Gi VESSsT's Rr rLU 
OF PARTICULARS 
CARMINE “SPAMUITI,¢et al., i Saige Tee Sao 
73 Cr. 1999 
Defendéants. : 


eee ee ee ee ee ee ee ee ee ae ee ere ee ee eee ee F 


The United States of Americe, as and for its 5411 
of Particulers, heretofore consented to by the Sovernment 
(see letter of December 10, 1973), alleres as folios: 

1. COUNT ONE : 
Overt Act 1 - Larly evening hours in the summer or f 
1969. Amount of heroin was 1/2 ounce. 


Overt Act 2 - Early evening hours of the latter pert of 


Bronx, New York. Amount of cocaine wes 1/4 
kilocram received from John Barnabda end no 
money exchanred. 


Overt Act 3 - Evening hours in the besinning of Oetnber 


1970 at Pilrrin Avenue and Westchester Avene. 
Bronx, New York. ‘Money was paic by Lessa %o 


Join Barneba for 1/2 kilosran of heroin 


4 ¢ T - _ : 
previously delivered Dy Lessa to sarnac]e. 


Government's Bill of Particulars 


U.S. v. Tramunti JAH896 
Overt Act - In the evening hours of November, 1970 eat 


Wilkenson Avenue near Nutechinson River 


Parkway, Bronx, New York. The heroin vas 


Overt Act 5 - In the evening hours of November, 1°70 at 
the Beach Rose Social Club, 3203 Westchester 
Avenue, Bronx, tlew York. Purpose was to 


assist Louis Inelese in counting the proceeds 


of a narcotics transaction. 

Overt Act 6 - In the evening hours of May, 1971 at 17 
Daka Court, Bloomfield, New Jersey. 

j Overt Act 7 - In the afternoon in May or June, 1971 on 

| the sidewalk at 320 Pleasant Avenue, Few 

York, New York. Purpose of the meeting was 

i for Thomas Lentini to instruct Prank Stasi 

that Joseph Ceriale would supply mannita 


with which to cut heroin. 


me tt 


poor Act 8 - In the evening hours in mid-May, 1971 at 
Izzie's Luncheonette, 300 Buhre Avenue, 

Bronx, Hew York. Purpose of the meeting 

was to discuss with John Barnaba sales of 
narcotics to Barnaba. 

Overt Act - In the eveninz hours in the middle to end 


of May, 1971 in a parking lot at Druckner 
i 


Bouleverd and East Tremont Avenue, Bronx, 


Overt Act 10 


Overt Act ll 


Overt Act 14 


Overt Act 15 


Overt Act 16 


o I mn he eihhetsanteinrn BAN IF RAR me eA tn 
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New York. Money was paid in exchange for 
1/8 kilosram of heroin given to Russo 
earlier that evening by Barnaba. 

In the evening hours of May or June, 197i 

at Beach Rose Social Club, 3203 Westchester 
Avenue, Bronx, New York; no money exchangec. 
In the evening hours of January, 1972 at 
1462 Roseuale Avenue, Bronx, New York; no 
money exchanged. 

In the evening hours in March, 1972 at 

1360 University Avenue, Bronx, New York. 
Approximately 1/2 kilogram of heroin was 
delivered in excl.ence for $14,000. 

In the evening hours of early to mid-Octobder, 


Pa 


1972. Purpose was to transfer 6 kilosrams 

of heroin from Del Vecchio's car to Frank 
Stasi's car. 

In the evening hours of mid-October, 1972 

at the Howard Johnson Motor Lodge, Ridgefield, 
New Jersey. Purpore was to purchase 1/2 
kilosram of heroin. 

Approximately 2:09 P.M. on January 14 or 
15, 1973. Purpose was for Inglese to obtain 
money from Tramunti to purchase heroin. 

In the evening hours. Purpose was to 


purchase cocaine from Frank Stasi. 
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Overt Act 17 - In the evening hours at the Pleasant 
Avenue Sar, 117th Street and Pleasant Avem'e, 
New York, New York. Amount of cocaine was 
1/8 kilogram and no money was exchanged. 
The names of those individuals the Government will 
rely on to establish that Inglese was manager and supervisor 
of a continuing criminal enterprise: 


Joseph DelVecchio 
Donato Christiano 
Thomas Lentini 
Angelo TMamone 
Joseph Cceriale 

Frank Stasi 

John Barnaba 

Prank Pellesrino | 
Jack Spada 

Joseph ‘larchese 

John Doe, a/k/a "Jimay Wyatt Tarp" 


4 


Aer MIneT 
3 COUNT Titik 
‘ ° -_-—— 


as — 


4 ‘ 
In the early evenin~ hours of June, 1969 at 


Diane's Dar, 2032 Second Avenue, ‘lew York, New York. The 
amount wa* 15 bags of heroin which was given to Primrose 


Cadman in exchange for women's clothes. 


w 


COUNT FOUR 
In the early evening hours of July, 1969 at Diane's 
Bar, 2032 Sccone Avenue, New York, New York. The 1/2 ounce 
of heroin was given to Primro.7 Cadman in exchange .or 


women's clothes. 


f November, 1969 at Diane's 


In the evenin 


i] 
2) 
° 
& 
4 
a 
° 
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Bar, 2032 Seco d Avenue, New York, New York. The one ounce 
of heroin was given to Primrese Cadman in exchange for 
women's clothes. Y, 
COUNT SIX 
In the early evening hours of November, 1969 at 
4ane's Bar, 2032 Second Avenue, New York, New York. One 
ounce of heroin was given to Primrose Cadman in exchange 
for wome.'s clothes. 
COUNT SEVEN 
In the evening hours of the latter part of 
August, 1970 at 1464 East 233rd Street, Bronx, New York. 
™e¢ 1/4 kilogram of cocaine was given to Tolopka by John 
arnaba. 
COUNT E*CGHT 
In the afternoon of mid-September, 1970 *% the 
Beach Rose Social Club, 3203 Westchester Avenue, Bronx, 
New York. ‘The 1/4 xtlogram of heroin was given to John 


Bernaba for $5500. 


CCUNT NINE 
In the evening hours of October, 1970 at 4151 

Boston Post Roac, Bronx, New York. Tne 1/2 kilogram of 

heroin was transported from Queens by Lessa and John Barnahé. 


COUKT mers? 
Ww ste amit 
—_ -- 


In the evening hours toward the end of October, 


a 7 qe*s +.) 
1979 at 4151 Boston Post Roac, Sronx, New Yor’. The 5/5 
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kilogram of coécaine was transported by Lessa and Barnaha 
from Queens. 
COUNT ELEVEN 
In the evening hours at the beginninz of Novemoer, 
1970 at the Beach Rose Social Club, 3203 Westchester Avenue, 
Bronx, New York. Barnaba received the 1/4 kllogram of 


heroin in exchange for  /5500. 


In the evening hours of the month of November, 19790 
at the Beach Rose Social Club, 3203 Westchester Avenue, Bronz, 
New York. Barmaba received the 1/4 kilogram of heroin in 
exchange fer $6000 or $6500. 

COUNT THIRTEEN 

In the evening hours toward the end of November, 
1970 at 1462 Dwight Place, Bronx, New York. Barnaba received 
the 1/4 kilogram of heroin in exchange for $5000. 

COUNT FOURTRE? 

In the afternoon toward the end of February, 1971 
eat the Beach Rose Social Club, 3203 Westchester Avenue, 
Bronx, New York. Barnaba received the one ounce of heroin 
for $2000. 

COUNT SIXTEEN 

In the evening hours of mid-May, 1971 on the New 

England Thruway near Phillips Avenue, Bronx, New York 


1/@ kilo of heroin was delivered by John Barnaba to 


Russo, who paid $3000 at a later time. 


wee” ewe 
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COUNT _SEVENTERN 
In the evening hours of May or June, 1971 at the 
Beech Rose Social Club, 3203 Westchester Avenue, Bronx, 
New York. Marchese received 1/2 kilogram of heroin fron 
Louis Inglese, and no money was exchanz red at that time to 
the Government's knowledge. 
COUNT EIGHTEEN 
In the evening hours of mid-September, 1971 at 
Pelhem Parkway near Eastchester Road, Bronx, New York. 
The 1/2 kilogram of neroin wes delivered by Pat DiLacio to 
John Barnaba in exchange fer $6090. 
COUNT NINETEL? : ’ 
In the evening hours of the first week o November, 
1971 at 3139 New England Thruvay. The 1/8 kilogram of 
heroin was delivered by Jonn Barnaba in exchange for $3500. 


PTT TES rrr TROT 
WU dk ae isen 
ED 


In the evening hours toward the end of Sentember, 
1971 at Hutchinson River Parkway near Hudson River Apartments, 
Bronx, New York. The 1/8 kilogram of heroin was delivered 
to John Barnaba, and no money was exchanged. 

COUNT TWENTY-ONE 

In the evening hours of mid-December, 1971 in 
the Bronx, New York. One kilogram of heroin was transferred 
by Joseph DiNapoli to Pat DiLacio in exchange for $22,900. \ 


COUNT TWENTY-THREE 


ive at 


In the evening hours of July, 1972 at 1113 


| eS ar ae 
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: VYineent Avenue, Bronx, New York. Between 2 and 3 kilograms 
} of herotn were cut and packared at this time. 

Le COUNT TWENTY-FOUR 

F In the evening hours of early to mid-October, 1972 
>} at 1113 Vincent Avenue, Bronx, New York. Three kilograms 


of heroin were cut and packaged at this time. 


te 


In the evening hours of November, 1972 at the 
Pelhan Log Cabin Bar, 3289 Westchester Avenue, Bronx, New 
York. Georze Toutoian aided and abetted the delivery of 
1/4 kilomran of heroin to Vincent D'Amico in exchange for 
$7000; actual delivery was mace by Frank Stasi. 
COUNT TWENTY-SIX 


—— 


In the evening hours of January 10, 1973 in the 
Dronx. 1/4 kilosram of heroin was delivered to Al 


- 


Casella who paid approximately $19,500. 
COUNT TWENTY-SEVEN 
In the evening hours of early to mid-May, 1973 at 
1113 Vincent Avenue Bronx, New York. Three kilograms of 
° heroin were cut and peckased at this time. 
COUNT TWENTY-EIGHT © 
lin the evening nours of mid-Hay, 1973 at the 
Pelham Log Cabin Ber, 3285 Westchester Avenue, Bronx, New 
York. Jack Spada transferred to Frank Stasi 1/2 kilogram 
of cocaine, and no money was exchanged. Inglese and Lentini 


aided and abetted this transfer. 


se a a ie ae 
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COUNT TWINTY-NINE 


In the evening hours of May 30, 1973 at the 


Pleasant Avenue Bar 117th Street and Pleasant Avenue, WwW 


York, New York. Lentini transferred 1/8 kilosram of cocaine 
to Dominick Lessa, and no money was exchanged. 
COUNT THIRTY 
Approximately 3:6 A.M. on October 4, 1973 at 150 


West 225th Street, Apartment 2H, hew York, New York. 


Additional co-conspirators: 


Teo Cemin 

Jonn Doe, a/k/a “Ernie Pontia 
Taul Grerorio, a/k/z “Paulie 
Jonn Doe, a/k/a “Trinny" 
Louis Lepore 

John Doe, a/k/a “tiike" 
Vincent Pana 

Trank Stasi, 2/k/a “300-Boo" 
John Yoo, 2/k/a “Jinny" 

John Doe, s/k/a “B 

Sophie Inclese 

Jotin Doe, 2/k/a 

Anthony Parano 

John Doe, a/ix/a 

Prank *onaco 

Frank Lalli, 3/k/a “Joe Flats" 
Alfred Lalli 

Sal Landi 

John Doe, a/k/a 

John Doe, a/k/a 

John Dingle 

Prinrose Cadman 

Louis Oliveras 

Jack Spada (R.I.P.) 

John Roe, a/k/a “Ralnh Birdie" 
John Doe, a/k/a “Bubba” 

‘artin DeSaverio, a/k/a "Jinx" 
Marion Starace 


5. The names of the cefendants and the approximate 


date of their entrance to the conspiracy: 


iL I0) eS eae 


Government's Bill of Particulars JA-50’ 
U.S. v. Tramunti 


rmine Tramunti - January 1°73 
}vuis Inzlese - June 1949 
Joseph DelVecchio - June 1969 
Donato Christiano ~ summer of 1970 
Thomas Lentini - sprins of 1971 
Anmelo liamone - Hovenber 1970 
Joseph DiNapoli - June 1971 
Cermine Puctiliese - February 1°71 
Frank Purliese - March 1971 
Pat DiLacio - July 1971 
Joseph Ceriale - sprins of 1971 
Jonn Gamba - Septenber 1971 
Anthony Loria - fall of 19795 
Vincent D'Amico - fall of 1°72 
Dominick Lessa - fall of 1°70 
Renjamin Tolopka - summer of 1970 
s Georze Tartoinn - fall of 1972 
oi Pellerrino - 1°71 
oseph Merchese - snrinn of 1971 
Richard Vorbrick - sumrer of 1570 
Frank Russo - sprine of 1971 
Werren Robinson - February 1972 
Thomas Dawson - June 1971 
Al Greene - liay 19721 
Willian Alonzo - November 1971 
liattic ws - May 1971 


t)? 


ary Jane Salviani 
enry Salley - Octol 
Basil Hansen - May 
Estelle Hansen - Jun 


So ' 


PAUL J. CURRAN 

United States Attorney for the 

Southern District of New York 

Attorney for the United States 
of America 


WALTER he PUILLIPS, JP. 
si 


tant United States Attorney 

Office and Pc Office Address: 

United States vourthouse 

Foley Square 

New York, New York 10007 

TOL: (213) 264- 6345 _ “4 
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JA-505 
GOVERNMENT'S SUPPLEMENTAL BILL OF 
PARTICULARS 
; a a Pert aa 
“; UNITED STATES DISTRICT COURT ' 
|| SOUTHERN DISTRICT OF NEW YORK ; 
| ee nnn enn nen nn nn nnn nnn nnn nne x 
i 
i UNITED STATES OF AMERICA : | 
| : : 
_ :COVERNMENT'S SUPPLEMENTAL | 
BILL OF PARTICULARS | 
| CARMINE TRAMUNTI, et al., >a 
f 73 Cr. 1099 
I Defendants. : 
oeceata ewe ee eee ee ee ee eo ee ee ee ee ee oe ee oe oe oe ra 
isIRS 
Hy The U ted States of America, as amfor its Bill 


| of Particulars heretofore provided, alleges as follows: 


t John Dugan 

\ ; Joseph Andretta 

! Harry Pannirello 

| John Pannirello 

ti James Provitera 
---l|_ -.--__---—-—.— .. -- - John Doe, a/k/a- "Bubbles" 
John Doe, a/k/a "Georgie" 


2. Additional information as to overt acts 1l, 12 
' and 14: 


| 

| 

| 

1. Additional co-conspirators: 
| 

| 

| 

| 

| 

| 

| 

| 

| 
Overt Act ll- The heroin wes received from 
larry Pannirello. 

Overt Act 12- The heroin was delivered by . 
John Pannirello. 


R Overt Act 14- The heroin was to be purchased 


rd Y v > 
arom Harry Pannire.ilo. 


[8] JA-506 
tofore, what is your decision? 

THE COURT: They are reserved. How can I decide 
something without reading the papers? 

(Juror present.) 

THE COURT: Mr. Engel, you challenged the juror 
for cause because of a conversation held between you and Mr. 
Siegel and myself in the robing room which was entirely off 
the record and unfortunately Mrs. McDonald walked in in the 
middle of it. 

Anyone object to it? 

Mrs. McDonald, you are excused. You walked in 
the middle of something that maybe you shouldn't have. It 
was certainly not your fault. 

(Juror excused.) 

THE COURT: Unfortunately the juror walked in 
while we were having a conversation about the last trial. 
Basically what was being referred to was the Tramunti trial 
and I don't want that trial to slop over into this one. 

MR. SIEGEL: I hope not. 

THE COURT: Do you recall? We're talking about 
your going up to the hospital? 

MR. SIEGEL: Yes, your Honor. 

THE COURT: Those spectators in the back will 


move over to the other side of the room. 
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2 | Number 2, apropos, I would like him delivered 
| 
3 to the court before that jury comes in or before at least 
4 i they are seated. If the j' ry is brought in later, it's 
5 | suspiciour .o a lot of them that he may be incarcerated. 
6 | . MR. SIEGEL: Your Honor, if it please the : 


~ 


Court, the situation which existed here at approximately 


8 2 o'clock -- the respective jurors were sitting in the box 

9 and the remaining panel were sitting in the audience. Most 

10 of the defendants were here. At that time -he marshals 

ll | walked into the courtroom with those defendants who are 

12 | incarcerated. I think that the possible prejudice to the 

13 i prospective jurors in the panel may be devastating to my 

4 || client. 

1b I would ask your Honor in behalf of myself and 

16 other counsel in this case to move for a new panel because 

17 ! of the possible prejudice which this particular panel may 

18 || have observed. 

19 | MR. FISHER: I should add in support of the 

20 respective motions, your Honor, and this may enlighten all 

-- parties, my intention is to open to the jury stating that 

_ Mr. Robinson has, in fact, been convicted for the conspiracy | 
% 3 alleged in this case and that he does not deny, he does not 

A deny narcotics trafficking with Mr. Dawson, Mr. March, Mr. 

25 Provitera, Mr. Pannirello and Miss Ellis. 
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UNITED STATES OF AMERICA 


Vv. 75 CR. 1112 


WARREN ROBINSON, et al. 


New York, New Ycrk 
January 30, 197€ 
10 A. Me 


(In the robing room.) 

MR. FISHER: Your Honor will recall that I think 
in therotion for a severance I told the Court quite frankly 
what the problem was as best as I could without confessing 
guilt to anything on the part of the defendant. 

There is no way I can try this case in its 
present posture without, in my opinion, proofing or admitting, 
to the jury that Robinson was a co-conspirator, and the | 
very count charged here, that he dealt with the very people 
who were involved in this case. That is our position. 

Our position will be, however, that the govern- 
ment will be unable to prove beyond a reasonable doubt the 
specific violations as charged in the substantive counts. 
That is the only way I can proceed, especially in view of the 
bifurcation. 

Now, I-represent to you, your Honor -- it is the 


guard's honest truth -- there was no orchestration of any 
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kind of severance applications from co-counsel. The only 
reason I mentioned it ahead of time was because I think I 
indicated on the record that other counsel were concerned 
about their clients coming in late and looking like they were 
incarcerated. I thought it appropriate them to point out 
that Robinson would be admitting that he's in jail. 

I have spoken with other defendants counsel in 
this case and they are apoplectic, literatlly off the wall. 
I don't know what to do about that. 

The government has a suggestion. 

MR. ENGEL: First of all, your Honor, I think 

his concerns all counsel. I think we ought to have all 
counsel here. 
COURT: Sure. Bring them in. 

(Pause.) 

THE COURT: Read it back. 

(Record read.) 

THE COURT: Go ahead. 

MR. ENGEL: Your Honor, I would like to state 
the government's position on this problem. 

THE COURT: Sure. 

MR.ENGEL: It seems to me that there are two 
basic disputes involved in this case, both of which involve 


the same proof. 
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One dispute is betwer government and Mr. 
Robinson, wherein the government alleges basically that he 
was the manager of much of the enterprise charged in the 
indictment, but there is no dispute as to him, and it's 
conceded, no dispute as to his participation in the conspiracy 
The second dispute is with the other defendants 
in the case, and that dispute is whole and it involves their 


participation, if any, in a conspiracy charged, ani deals 


with the proof of the existence of a conspiracy as to those 


defendants. 

The only way to solve both these disputes in one 
case, it seems to me, is not to bifurcate, to sever the 
substantive counts as to Robinson and to try the &48 count 
as to Robinson with the rest of the case as to the other 
Gefendants. 

The way I see that happening is that that would 
solve several interests. 

One, it would serve the interests of the judicial, 
economy of the court. 

Two, it would solve the dispute between the 
government and Miss Barber as to her severance motion. 

Three, it will allow Robinson not to be placed 
in the position of being tried on substantive counts and 


contesting guilt and then go to the jury, conceding guilt 
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on the substantive counts if convicted in order to testify 
as to the 848. 

Lastly, I don’t think that the other defendants 
will be prejudiced in the event that Robinson testifies in 
the case on his own behalf as to the 848 because he will be 
there for cross-examination by all counsel. 

For all I know, your Honor, his testimony will 
be exculpatory. 


Certainly I have no notion of what his testimony 


will be, and his testimony will be equally subject to cross- 


examination between the government and defense counsel. 
That is the government's suggestion as to how to 
ry this case, one case and eile aielbaite 
MR. FISHER: I can represent to you that Robinson' 
testimony would not be exculpatory of the co-defendants no- 
where near. 
SCHMUKLER: I could represent -- 
COURT: Go through it one at a time. 
GOLDBERGER: May I inguire of Mr. Engel how 
it involves my problem, your Honor? 
MR. ENGEL: Because Robinson would take the 
stand and presumably it would be exculpatory of your client, 
assuming the truth of the affidavits submitted already. 


MR. GOLDBERGER: What if Robinson doesn't take the 
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2 | witness stand? 


w 
*) 
. 


ENGEL: Robinson will take the witness _tand. 


-_ 4 THE COURT: Woul” he? 
5 MR. FISHER: On 848, yes. 
6 MR. LEVNER: May I ask a question? 


d THE COURT: Sure. Let's do it one at a time. 


é MR. LEVNER: Have you made a decision with 
9 | respect to the severance? . 
‘ 10 THE COURT: No. 
ll MR. GOLDBERGER: I thought that's what we were 
12 talking about. 
13 THE COURT: t's part of what we will. be talking 
14 about. If I had a decision, I assure you I would come out- 
. 15 side and tell you flat out. 
16 MR. LEVNER: Okay. 
17 THE COURT: Those of you who have been here 
18 before me know that. 
19 | MR. SCHMUKLER: Would your Honor be prepared 
20 to .rule a matter of law that the defendant Robinson no 
21 longer has a fifth amendznent privilege with respect to this 
_ conspiracy? 
: 23 MR. ENGEL: I don't think that's an issue. 
a THE COURT: I don't think it is either. 
25 MR. SCHMUKLER: Then perhaps -- 
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THE CO'URT: He's been convicted. 

MR. LEVNER: May I ask this, your Honor: with 
respect to the 14 defendants to be tried on the first part of 
the trial, wil] a jury reach a verdict with respect to those 
Gefendants and then ave a separate trial with respect to 
Warren Robinsoa on the 843? 

THE COURT: That is what we are talking about 
the bifurcation. 

MR. LEVNER: Let's consider this, Mr. Fisher. 

I have spoken with three attorneys. Should their clients 


sunvicted by that opening statement or feel that they are 


being convicted by that opening statement, I think the 


government may very well have three additional witnesses on 
the 848 trial. 


MR. SCHMUKLER: May I make this comment, your 


It seems to me, with your Honor's planned bi- 
furcation, you have all but granted the severance which 

could probably cure the entire problem here. 

The only judicial economy that's actually being 
affected is the selection of another jury. Why not simply 
sever the Gefendant Robinson and simply expeditiously solve 
the entire problem? 


THE COURT: I hear you. I thought about it. 
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MR. LEVNER: It might be a good idea. 

THE COURT: Believe it or not.-- ; 

MR. SCHMUKLER: It's become immensely more 
complicated since your Honor first ruled on that point. 

THE COURT: I am aware of that. 

MR. COHEN: May I say something? 

THE COURT: Sure. 

MR. COHEN: There is a particular problem with 
respect to my client, Tate. 

THEE COURT: Is there ever. 

MR. COHEN: Yes. Mr. Fisher, in effect, is 
pleading his client guilty before the presence of the jury 
to the conspiracy count of which he has already been con- 
victed. 

My client is only charged in the conspiracy 
count. The government would proffer a statement which will 
indicate that my client had a relationship with Mr. Robinson 
beyond the time of the aca bade: 


The proffer of proof is an attempt to reflect 
Pp 


in April of '75 what was done during the course of the con- 


spiracy. 
THE COURT: I read the memo. 
MR. COHEN: Yes, sir. My point is, sir, 


by pleading guilty, in effect, in the opening to the 


SOUTHERN 1). -«+KICT COUPT RFPORTERS, U.S. COURTHOUSE 
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Mr. Fisher of Mr. Robinson, by not granting a severance, that: 
will absolutely, in my opinion, your Honor, convict my. client 
once that statement is offered in evidence against my client. 

THE COURT: Which are we talking about? 

MR. COHEN: I'm talking about Tate. 

THE COURT: I know. Which are we talking about, 
the statement of Mr. Fisher's -- 


! 


MR. COHEN: The statement in Mr. Fisher's opening 


coupled with the prospective offering of the statement by the’ 


government. Those two factors will inevitably lead to a 
conclusion by the jury. I think it's almost inescapable 
my client is also guilty of the conspiracy. which-is the 
Only count he's charged in. 

MR. MATEDERO: think the same thing goes to 
my client, Arhelia Miller. 

MR. WEISSFELD: It goes to everyone. 

MR. MATEDERO: It goes al:egedly into the inter- 
locking admission, post-indictment admissions. 


MR. GOLDBERGER: May I make a statement, your 


THE COURT: Sure. 
iR. GOLDBERGER: The problem is this in regard 
to the severance motion I have alrea-y filed on my client's 


behalf. If Mr. Fisher's client is severed from the case and 
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I should sall him to the witness stand, he will still have a 
fifth amendment right if he is not in the case to take the 

fifth amendment at that point and I won't have the benefit 

of his testimony. 

If the Court is inclined to grant Mr. Fisher's 
motion for a severance, I think that it has to grant Miss 
Barber's motion as well so that at a subsequent trial, after 
Mr. Fisher's client is tried, I can call him to the witness 
stand and he will have not a fifth amendment right at that 
point. 

MR. FISHER: I think I should respond to these 


things. 
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MR. SIEGEL: Your Honor, this second count, 
Judse, if you are going to try this second count before this 
courtroom before this jury at this time, your Honor, if you 
ask us all, we are dead. 

I represent Smith. If Mr. Fisher, my esteemed 
friend is going to make a statement that he says he is going 
to make, we are dead again. 

I think your Honor is at the crossroads. You 
have a tough problem, there is no question. It is tougher 
than tough but I think you will have to use a knife to cut 
this case apart otherwise all that the government is buying 
is a verdict that cannot possibly stand because of prejudice. 
There is no way you are going to cut this up. 

MR. ENGEL: Just briefly. 

The government's, position is as long as 
Robinson takes the stand he is subject to cross-examination 
and the defense is not prejudiced. In the event Mr. Fisher 
said in his opening statement that Rohinson conspired with 
government witnesses, with co-conspirators in this case and 
with defendants -- I don't know that he will say that -- and 
with the defendants and I don't know that he will elicit 
proof on cross of the government's witnesses that his client | 
conspired with the defendants, but my point is, the way to 


cure the problem is to nave Robinson take the stand. He 
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will take the stand in defense of the 848. 

MR. COHEN: In direct response to that, what Mr. 
Engel is suggesting is the same or equivalent analogously to 
a defendant pleading guilty before a jury which this Court 


woulc never permit and then remaining in the trial. ‘That is 


j 


the absolute exact examp*e or hypothetical situation which 


e f Mr. Engel is proffering to the Court. 
9 | Mr. Fisher has, I think correctly, advised the 
10 | Court and @fense counsel that his client is in effect pleading 
11 | guilty. How can that be done? 
12 || THE COURT: I think everything except the 348 
13 | count -- / 
14 MR. ENGEL: We would sever the other counts so 
15 he would not be pleading guilty. 
16 i MR. FISHER: Do I get my chance to respond? 
7 | MR. CIAMPA: On the cross of the 848, as Mr. 
18 1 Engel says if we were to be allowed to cross-examine Mr. 
19 || Robinson who's testifying as to his own defense on the 848 
20 | count, wouldn't the scope of the cross-examination be limited 
21 | and if we went beyond that scope, wouldn't then the govern- 
22 | ment in redirect be able to go into the conspiracy? 
23 | How does that remedy the situation? 
a | MR. ENGEL: It is not my witness, it is Mr. 
25 Fisher's witness. 
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MR. CIAMPA: On co-counsel's cross-examination, 
on your redirect, you can go into what we have gone into on 
cross. How does that remedy the problem? 

MR. SIFFERT: It is not redirect. 

THE COURT: I think you guys go home at night ané 
think of problems for me. 

MR. SCHMUKLER: We are trying to think up a 
solution. 

SIFFERT: May I be heard? 

THE COURT: Yes. 

MR. SIFFERT: Mr. Goldberger mentioned that his 
client would be entitled to a third trial assuming the trial 
would proceed against ll defendants, Robinson would be 
severed and his client would be tried on a third and that 
kind of circumstance suggests it is not proper for a severance 

MR. COHEN: Your Honor, availability of Mr. 
Robinson for cross-examination purposes is not the point. 

It is the impact of his position at this particular trial, 

so the government's position that he will be available to be 
cross-examined is absolutely meaningless. Thatis basically 
the thrust of my position. The availability of Mr. Robinson 
Goes not cure the obvious prejudicial impact of his in effect, 
pleading guilty to the one anc only count that my client is 


involved in. 
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MR. GOLDBERGER: . My position, your Honor, was 
that I need to have Robinson available for cross-examination 
purposes because Robinson on the basis of his affidavit which 
we understand is truthful, he would testify in effect that 
Er.estine Barber had no part of any conspiracy, she didn't 
cut any drugs, her apartment may have been used. 

If he is not available to me, the only defense 
I have is taken away from me and that is why I have to have 
a severance. 

MR. LEVNER: What guarantee do we have that he 
is going to testify? It is not binding. 

THE COURT: I understand. 

MR. FISHER: Starting first with the government’: 
position, your Honor, I think the government's position is 
another attempt by the government to get the 848 tried to- 
gether with the rest of the counts with respect to the rest 
of the defendants, an attempt which this court has twice 
explicitly refused already. 

i fail to see in terms of the interest of the othc 
defendants how such a procedure could possibly help any of 
them or obviate any of the problems that co-counsel suggest. 

I think I am well enough known by co-counsel to 
know that I have no interest in helping the government convict 
anybody else. I have an overriding one, and that is, pre- 
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venting the government from convicting Mr. Robinson under 

a natural life count and it is because of that that I took 
the position I did before your Honor quite candidly stating 
why I couldn't testify, why Robinson couldn't testify on the 
substantive counts and would on the 848. 

With regard to Mr. Levner's suggestion, that if 
I proceed along this cause, I will have three witnesses 
testifying against Mr. Robinson, so be it. That is the way 
the cookie crumbles. 

Nevertheless, the suggestion has been made that 
Robinson be severed. I don't think the record yet reflects 
a request on my part for a severance in that form. I have 
requested a severance of either the Seti counts or 
the 848. 

In the interests, your Honor, of trying to 
resolve what appears to be a very very complicated kettle 
of fish, I will, however, now move for a severance of the 
Gefendant Robinson from the entire case and that is our 
position. 

THE COURT: Everybody has stated their position? 

MRS. PIEL: I haven't said anything but my 
position is very similar to Mr. Cohen's except that my 
client has the conspiracy count and substantive count. 


MR. LEVNER: I join with Mr. Cohen. 
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MR. WEISSFELD: I join. 

THE COURT: You are all in. 

MR. CIAMPA: How would the Court rule if Mr. 
Robinson testifies to the 848 count, could counsel proceed 
to cross-examine him as to the conspiracy then the govern- 


ment gets up to cross-examine Mr. Robinson, let's say as to 


his credibility and he gets into the matter of the conspiracy, 


how would the Court rule with respect to that line of ques- 
tioning by the government? 

THE COURT: I don't know. 

MR. CIAMPA: I think that is crucial. 

THE COURT: I don't know yet. 

MR. FISHER: I should have stated one thing. If 
the government's position is accepted by the Court, needless 
to say, I am grateful for the severance of the substantive 
counts but the prospect of Robinson then being cross-examined 
by my colleagues at the defense bar is a horrible one. It 
is bad enough he would have to withstand the cross-examinatio: 
of the government but then to submithim to the cross- 
examination of my co-counsel in this case would I think be a 
prejudice that is unwanted and unwarranted. 

MR. SIEGEL: If he already stated he admits to 
the conspiracy -- 


THE COURT: Everybody has had their say? 
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MR. SCHWARTZ: A few short sentences. 

Basically your Honor indicated he didn't want the! 
Tramunti case to spill into this case and in view of the 
position taken by the government, I think it would be impossii 
for that to occur. 

THkE COURT: You gentlemen recognize we have at 
least one Sabbath observer involved in this case, me. We | 
are going to have to pick at jury at some point. We will go 
as far as we can in picking a jury. 

MRS. PIEL: What is our time schedule? 

THE COURT: You guys will get off this afternoon. 

MRS. PIEL: What time? 

MR. CIAMPA; Don't worry about it. 

Your Honor, you are only allowing 
16 challanges, we have exhausted two. In the event that the 
Court keeps the case as it is, I am renewing my request for 
what I think is the most important voir dire question of the 
bunch and that is, whether or not a juror can give Robinson 
a fair trial on the remaining counts if he admits his 
Culpability to narcotics dealing. 

MRS. PIEL: Once again, if that question is 
asked -- 

THE COURT: The ballgame is over. Let's go back 


and pick a jury. 
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Tkl 2 | AFTERNOON SESSION 
Bl . --L 
p.m. 3 
1:45 p.m. 
4s 
5 | (In open court - jury absent.) 
6 | THE COURT: What is the problem, if any? 
7 | MR. FISHER: If your Honor please, I have 
8 certain things I would like to put on the record and an 
9 | application to make as well. 
10 | I would like to preface my remarks by stating 
ll | to the Court, and I hope the record will reflect, that 
12 | throughout the course of these proceedings I have endeavored | 
i3 | to be as candid as a defense lawyer can possibly be with 
, 14 || the Court, with opposing counsel, with my colleagues at the 
’ 15 defense table. 
16 In the course of that endeavor I have explained 
17 to the Court my problems as the defender of Mr.Robinson 
18 that I meet when I am forced to confront the joinder of the 
19 | 848 count and Counts 4, 5, 9, 10 and 1l, whic I think are | 
20 the five substantive counts of this indictment; the problem | 
21 being that Mr. Robinson can truthfully testify and exculpate | 
2 himself with regard to the 848 without prejudicing my client 
23 by mak'ng an open admission of guilt with regard to the | 
aA |i substantive counts. Suffice it to»say, I don't make that 
25 representation in terms of his testimony in the defense 
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ubstantive counts. 

Accordingly, I move for a severance. The Court 
initially denied it, but I think the remarks of the Court 
eaciier today indicated that the Court was now inclined 
to sever the 848. The problem, however, remains a serious 
one. I have an obligation, I think, to this Court and I 
have an obligation to my co-counsel. 

I am not of the school that enjoys participating 
in the prejudice of defandants who are joined in this in- 
dictment or any other case. I am reluctant, indeed, to 
do anything which would hurt their chances of an acquittal 
in this case. 

Tre fact remains that my obligation is to 


Mr. Robinson first. 


As a.result of those, I repeat to the Court 


what I have said before, that it is my intention, if 


Robinson goes to trial in the substantive counts, not to 
put him on as a witness and, in fact, I am prepared to 
offer an affidavit of his to that effect, that he will 
not testify at a trial in which the substantive counts are 
charged. 

THE COURT: Mr. Robinson, you heard what your 
counsel said. 


DEFENDANT ROBINSON: Yes, Sir. 
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THE COURT: You agree with that? 

DEFENDANT ROBINSON: Yes, sir. 

THE COURT: I don't need an affidavit. 

MR. FISHER: Thank you, your Honor. I lave 
met with my colleagues. I have told them what I in‘:end to 
do. 

The opening statement will include not only my 

Smission Mr. Robinson has dealt in narcotics ith 
each of the five co-conspiratcs witnesses, that we 2xpect 
to testify for the government, but, as a matter of fact, 
with many, if not most, of the defendants here on trial. 

Our position is, nevertheless, that the govern 
ment will be unable to meet its burden with regard . the 
specific offenses alleged against Robinson in the five 
substantive counts. 

have spent this weekend or part of it. and 


my associates have been researching what little law there 


is wit. regard to this unique situation. 


Your Honor, we are not talking about mere in- 
consistent defenses, we are not talking about a situation 
where Robinson gets on and testifies and inculpatesr one 
or more co-defendants and then the lawyers are allowed to 
cross-examine. 


There are cases that hold that denial «of the 
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severance is not reversible error. There are cases that 
hold that denial of a severance even under those circum- 
stances is reversible error. 

I invite the Court's attention, most respect- 
fully, to United States against Johnson, 478 F2nd 1129, 
which reversed where defenses were toally inequitable and in- 
consistent. 

I need only remind the Court of Mr. Levner's 
Statement about if Mr. Robinson were to proceed to testify 
there would be three, and I think the number got up to 
seven, more witnesses in this case. I assume he was refer- 
ring to co-defendants. 

Beyond that, your Honor, Mr. Robinson won't 

ify. The situation is if I were one of my colleagues 

in this case, I would be literally going through the roof 
looking for a spatula to scrape me off the floor in order 
to defend against another lawyer getting up and opening and 
Saying that my client is guilty because that, your Honor, 
I regret to say, is exactly what I am going to be saying. 

There is only one case that I can find, your 
Honor. I have discussed this with the government and their 
efforts have produced nothing further on this issue, but 
I think United States against Gambrill, 449 F2nd 1148, is 


as close to on point as possible. 
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There the Court focused on the precise problem 
we have here, where a lawyer's Statement, in that instance 
a@ statement by the Court, is uncross~examinable, whereas 
here the co-counsel, the lawyers for the co-defendants who 
are implicated implicated by my statement, by my cross- 
examination, by my summation, by everything I do in this 
case cannot get back, cannot meet those charges because they | 
cannot cross-examine me. 

In Gambrill we had a situation where there 
were only two defendants where Gambrill offered one of the 
defendants -- I don't remember his name -- offered two 
alibi witnesses. The alibi witnesses testified, and 
apparently co-counsel thought that their testimony was so 
inherently unbelievable t: .t he wished to disassociate him- 
self from chat testimeny. 

What happened was he asked the Court to in- 
struct the jury, as the judge properly could and should, 
that those witnesses were testifying for the defendant who 
offered those witnesses and the other lawyer had nothing 
to do with it. 

The Court of Appeals found guite properly, I 
think, that the implicatior was that the other defendant 
and his lawyer didn't really think those alibi witnesses 


were all that terrific and disassociated himself from that. 
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Counsel for the offerer of those witnesses argued 
in the Court of Appeals that he could do nothing to rebut 
the inference that tay like poison in the courtroom from 
co-counsel. He couldn't cross-examine, he couldn't do any- 
thing. The Court of Appeals reversed on other grounds, but, 
nevertheless, almost gratuitously went on to discuss a 
severance point and indicated -- 

THE COURT: The Court of Appeals does things 
gratuitously all the time. 

MR. FISHER: I'm not here to defend the Court 
of Appeals. I have had my disagreements with them as well, 
your Honor. 

In any event, the Court wrote the central 
problem is that Gambrill did not take the stand and was 
not subject to cross-examination concerning either his 
whereabouts on the night of the crime or his reasons for 
refusing to subscribe to the alibi presented by Huttner's 
witnesses. That's 1161. That's the question here, your 
Honor. 

As far as Robinson is concerned, he is grateful 
to the Court and thanks this Court for the severance of 
848. That's all really that he is entitled to. 

As an officer of the court i am compelled to 


tell you what I will be doing in this case, and further 
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as an officer of the court I advise your Honor of what I 
would submit to you, most respectfully, is a very substan- 
tial confrontation problem that would be raised by my 
actions in behalf of Robinson which would inure to the 
awful prejudice of all the other counsels' clients in this 


case. 


The record will reflect that each of them have 


moved for a severance as soon as they were advised of the 
Situation. The application, your Honor, is at this time 
for my request -- I renew it before exercising any further 
challenges to inquire of this: prospective jury whether or 
not my admission of Mr. Robinson's culpability of a nar- 
cotics conspiracy will foreclose their fair and unbiased 
determination of the issues presented to it by the Court 
in its ultimate charge. 

I remind the Court as well, if I may, that in 
the interest of fairness to all, I have in Robinson's 
behalf. moved for a severance. if that will ease the burden 
I know thes:. conflicting positions place upon the Court. 

MR. SCHMUKLER: Mr. Fisher's position leaves 
the other defense attorneys with a prosecutor in their 
ranks, and I think that puts it in simplest terms. 

THE COURT: Mr. Fisher, you have never 


rosecutor, have you? 
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MR. FISHER: No, your Honor. This will be my 
first attempt. 

MR. ENGEL: I wish him the same success as he's | 
had as a defense lawyer, your Honor. 

The government's position on Gambrill, your 
Honor, is that to the extent that it discusses the severance | 
question at all, it reaches it after having determined that 
the conviction in the case must be reversed because of a 
prejudicial identification by the rape victim of the two 
assailants. 

To the extent that any discussion in there of 
severance is meaningful, it is dictum. Not oniy that, 
your Honor, it is from the DC Circuit.and, of course, not 
from the Second Circuit. 

The government's research in this matter stems 
first as to the situation that would obtain were Robinson 
to take the stand on the 848 count and, of course, that 
was the government's application because the. representa- 
tion of Mr. Fisher was, indeed, he would take the stand on 
848. 

Therefore, any prejudice due to confrontation 
would wash out if he took the stand in defense of that 


count. 


He said now, and your Honor accepts his cli 
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joining that representation, that he will not take the 
Stand as to the substantive counts. That leaves Mr. Fisher, 
your Honor, with an opening statement and a summation 

which his co-counsel cannot cross-exa inc. 


I don't know what he is going to say in his 


opening. statment or what he is going to say in his summation, 


but to the extent that any of -- 
THE COURT: Would you believe at this point he 
Goesn't know either. 
MR.FISHER: Wait a minute. That's not true 
all. I know precisely what I'm:going to say, your Honor. | 
you want, I will be happy to give it to you right now. 
The substance of it is Mr. Robinson concedes 
the existence of the conspiracy, he concedes his partici- 
pation in it and.he concedes his relationship as a narcotics | 
violator with the government's witnesses and with the 
defendants here on trial. 
MR. ENGEL: Your Honor, to the extent that 
Mr. Fisher makes these remarks, I assume, for instance, 
that he does not say that Mr. Robinson conspired with 
Mr. Schmukler's client, for instance, hand-to-hand. In 
other words, yor Honor, I think that there are at least 
two defendants in this case, Mr. Schwartz' client and 


Mr.Schmukler's client, who had nothing to do in a Washington 
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sense with Mr. Robinson, although there are links and 
otherwise to th: conspiracy. In any event, I don't think 


that Mr. Fisher's remarks in opening statement or in summa- 


tion are things which the jury should consider as evidentiary 


unless they are borne out by the evidence, and Mr. Fisher 
should be instructed by this Court that except insofar as 
he knows what he is going to prove through the government's 
witnesses and any defense witnesses he intends to call, 
that he not refer to any matters outside what he knows will 
be the record in this case. 

The record in this case will, of course, 
establish we hope through the government's witnesses that 
these aecfendants all dezlt in narcotics with Mr. Robinson, 
and to that extent Mr. Fisher is free to comment. 

In any event, the Court will caution the jury 
that no remarks of counsel will be taken as evidence and 
that his argument would simply be inconsistent with the 


other defenses. That's all. 


(Continued on next page.) 
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MR. SCHMUKLER: Most respectfully, Mr. Engel's 
remarks constitute the hight of irony. We shall now look 
at the prosecutor to defend us against Mr. Fisher's preju-. 
dicial comments. It disregards the law. An attorney making 
formal judicial admissions on behalf of his client may be 
damaging to the other defendants on trial who have no 
opportunity to cross-examine Mr. Robinson or any opportunity 
to cross-examine Mr. Fisher. 

THE COURT: Anybody else? 

MR. SCH! \RTZ: Of course, your Honor, on behalf 


of Al Green, I would also say that even if Mr. Engel indi- 


cates that Mr. Robinson is not going to produce any evidence | 


that they were dealing with each other, the mere fact that 
evidence can be produced that Mr. Green was dealing with 
somebody else, we are dealing with a conspiracy matter, 
would certainly be prejudicial and I was just looking here 
at Wharton's Criminal Procedure and if I may quote one line, | 
it says, “When one or several defendants are jointly in- 
G@icted and made admissions or confessions, a severance 
should be ordered unless an attorney for the state express- 
ly declares that such statements will not be offered in 
evidence at the trial or they are not in fact offered to 
the jury without appropriate instructions," and it cites 


a Court of Appeals case in the Eighth Circuit, Hale vs. 
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United States, 25 Fed.2nd 435. 
THE COURT: You are all joining. 
MR. GOLDBERGER: I have another problem. 
It appears from the predicament I am in from 


the unique position of Miss Barber from the affidavit of 


Mr. Robinson and which we have already moved for a severance, 


it appears the only way Miss Barber will get a fair trial 
is if there is no bifurcation of the 848 count. When 

Mr. Fisher says Mr. Robinson will testify to exculpate him- 
self from the 848, I would be able to cross-examine. If 

he is given a severance, which I believe quite probably 
your Honor may do, he will not be available as a witness 

as he will take the Fifth Amendment, should I call him. 

He is in the case with just the substantive 
counts. He is also not going tc testify and thereby rob 
me of the one witness I have involved in two overt acts 
with Miss Barber who could completely exonerate her. 

MR. ENGEL: To that extent, Mr. Goldberger's 
motion is joined by the government in that we see absolutely 
no problem at all in trying Count 2 of this case with or 
without the substantive counts, but certainly without them. 

£ there were to be the case, the contradiction problem 
would be a washout and we could go right to trial. 


MR. COHEN: If I could briefly reiterate my 
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THE CUURT: Would you believe there are reasons 
such as that that would inspire people to waive the jury? 
To suggest it is a manipulation of the system is offensive, 
not only to defense counsel but also to this Court. 

I understand, Mr. Engel, you are not in a 
position to do anything else except to reiterate the policy 
of your office. I am net personally offended, but I would 
Suggest that you go -back and speak to Mr. Edwards and speak 
to Mr. Cahill and suggest that if they don't get up a 
better reason for the policy, maybe they ought to drop it. 

t is nothing personal. 

MR. ENGEL: I understand, and there was nothing 
obviously personal in the government's position. 

THE COURT: God save us if I was offended by 
everything that happened in court. 

Is there a marshal present? 

Mr. Fisher, you renew your motion to severe 
Warren Robinson? 


MR. FISHER: Yes. 


THE COURT: Motion is granted. 


Will the marshal take Mr. Robinson out. 
Mr. Fisher, I will try Mr. Robinson's case 
immediately after I finish this one and I tell you we are 


going to try it. 


[1860] Pannirello-direct 


JA-53/ 


anc I request your Honor to instruct the Government, if 
you will, not to elicit any testimony from this witness as 
to the defendant's last name, Since it is apparent from 
grand jury testimony that he gave that he never knew 

the last name of a person named Basil he claimed to have 
dealt with. 

For him to testify as to the defendant's last 
name would be to permit him to give testimony before the 
jury which would incorporate knowledge which he gained at 
a time later than he may have made observ: «ons or committed 
the crimes in question that he is testifying about. 

MR. ENGEL: I don't intend to elicit that. 

I don't know whether he knows it now. 

(In open court) 

MR. ENGEL: The Govern:nent c»lls Harry 
Pannirello. 

YS 8A REL. 4, called 
as a witnss by the Government, being first duly 
Sworn, testified as follows: 

DIRECT EXAMINATION 

BY MR. ENGEL: 
How old are you, Mr. Pannirel 
33. 


Where were you born? 
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Pannirello-direct 
Did you know him by another name? 
Yes. 


What was that? 


received a phone call, what 


mn University Avenue in the 


instructed me beforehan 


é phone cail? 


t we were talking 
Dic ibe it to you 


there, he took me 


t remember 


or he got out 


the autmobile and 


d he got cut of the automobile anc went 


[1873] 
a building. 


Q 


Pannirello-direct 


What was the address of that building, if you 


1380 University Avenue. 


What is the cross street at that vicinity? 


170th Street, I think. 


What happened after Mr. Pugliese entered the 


He was in the building about 20 minutes, I would 


, and come out of went into my car and 


handed me some money will be in touch with you.” 


Q 


How much money did he hand you, do you recall? 

About $200. 

What did you do thereafter? 

I went home from there. 

Some time after this, did you ha‘’e occasion 
Pugliese? 

Yes. 

Do you remember when that was? 

I would say another two weeks after that. 

Fow did you hear from him? 

He called me on the telephone. 


What did he say, if you recal.” 


He said, "I want you to meet me in the Brcenx." 
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And I don't remember whether it was we or two packages 

2 > 
| 

: he wanted me to bring, but he referred to it as shirts, 
0 

one or two shirts with me. 

{ 4 
ad . . . 
, Q Did he say where inthe Bronx to meet him? 
° A Yes, on University Avenue. 
0 
mn Q What happened after that? 
8 A I met him on University AVenue and the: two of 
9 us went into the same apartment building. / 
t 
. Q What happened when you entered the building? 
av 
A We went up to the llth floor. 
= Q What happened on the llth floor, if you can 
3 recall? 
13 
a A We went to Hattie Ware's apartment. 
a% ’ 
r MR. SCHMUKLER: Objection. 
40 
- THE COURT: Overruled. 
aU 
“= MR. SCHMUKLER: It is not apparent that the 
~ witness is speaking of personal knowledge. He hasn't 
1s 
° testified that anybody told him where he was going . 
l 
THE COURT: I said overruled the first time. 
20 
‘ Q What happened when you got to this apartment, 
id Mr. Pannirello? 
94 A Hattie Ware opened the door to the apartment, 
< 

and ne and Mr. Pugliese went into the apartment. When we 
yz 
iia got into the apartment, there was myself, Mr. Pugliese, 
ves) ” 


SOUTITIDAN DIST: 


ic 


1 COURT AFPORTLAS, US COURTHOUSE 


rs 


[1875] Pannirello-direct JA-542 


Hattie Ware, Basil and his girl friend Bunny. | ~ 


Q Had you ever met any of those people before? 
A Yes. | 
Q Before this occasion? 
A I believe so. | : 
i] | 
7 } Q You think you had met them before? | 7 
I 
8 I A I believe so. 
9 | Q Whach one of them? : 
10 A Hattie Ware. 
li | Q What happened when you got into the apartment? | 
2 A ° We were standing in the living-room and I haa 
13 the paper bag in my jacket. I took it out of my jacket 
\ | 
| . and laid it on a coffee table in the living room, | 
15 Q What was inthe paper bag? 
aa ae eee A I-don't recall if it was one or two packages 
7 of heroin. 
|! 
os 18 Q What happened after you set it on the coffee | 
9 table? | 
20 A Mr. Pugliese and Basil went into the bedroom | 
21 | of the apartment for a few minutes, and then they returned. 
” , 2 | and we stayed at the apartment a few minutes longer, and 
F 3 | left. | 
24 | THE COURT: Does this compiete this transaction? | 
3 | MR. ENGEL: One further question. | 


{| 
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wnen you 
A i don't recall if I @did or I didn 
This is a convenie 
Honor. 


TH Phe is I was looking for. 


E h ,u 1 the room. Be back here 


at two o*ciock. 
courtroom. ) 
You may leave. 
leaves the courtroom.) 
paar 


THE A. igh have cnough to do 


time break. started with my 


(Luncheon recess.) 


o> 


ae 


ERNOON SESSION 
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(In open court; jury absent.) 

THE COURT: You asked for a ruling as to whether 
the witness Pannirello could mention jail. It is the only: 
way it makes sense. Under the circumstances I am afraid 
we are going to have to let him mention it. 

You also asked for a ruling as to whether certain 
exhibits offered yesterday could be received in evidence. 
They will be. 

MR. SIF A Clerk, that will not be 50. 

50 was withdrawn. 

(Government Exhibits 39, 40, 41, 42, 41A, 43, 

44, 45, 46, 47, 48, 49 and 51 were received in evidence. 

THE COURT: ir. Engel, can we continue without 
any identification right now? 

MR. ENGEL: Your Honor, I did some checking 
at lunch. The Government represents that the witness 
Pannirello has not been shown any photographs of any 
sort subsequent to the trial in United States vs. Tramunti, 
that is of the defendants on trial. 

Last night at my office he was shown a picture 
of a Bunny Hansen and Butch Pugliese and Hattie Ware, 


and perhaps one other photo. 
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JA-545 
any event, not of the defendants on trial. 
to the situation which pertained prior to 

that trial and during it, he was obviously shown, as your 
Honor well knows, several photographs of the defendant 
Hansen-at the trial and these were received in evidence. 

In addition, prior to his going to court, in 
Mr. Phillips' office, he was shown pictures of Hansen, 
some of which were then received in evidence. 


Your Honor declined to receive all of them. 


Before that, prior to the grand jury testimony 


in October of 1973, the witness Pannirello was shown in the 


neighborhood of 50 photographs by Special AGents John Nolan 
and Fred Moore, the Drug Enforcement Administration. These 
photographs were all, with perhaps a few exceptions, includ- 
ing the exception as to Mr. Salley, photographs in the form 
of mugshots. Perhaps a few others were not mugshots but, 
in any event, they were of the same or similar size as mug= | 
shots. 


From these the witness Pannirello identified the 


person he knew as Basil, the person he knew as Al Green, anc} 
the person he knew as Folks. That is the state of the 
recor 


It is the Government's position that with respect 
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to each of the motions, each of the applications made before 
lunch, that they should be Genied for two reasons, 

First of all, they are untimely. They shoule 
have been made long ago. It has been a matter of record 
in this court that the witness Pannirello would testify 
Since I think Carly January of this year, perhaps even 
earlier, 

Secondly, they should be denied because there | 
is no affidavit of any sort which would Suggest that any 
identification of any of these defendants would be im- 
permissibly Suggestive on the part of the Government. 

At no time has anything been brought before 
this trial which would Suggest that the witness was given 
or shown any pictures in an impermissibly Sugggestive 
manner, anc the witness’ testimony as to how Many times 
and so forth he saw each of these people will be that to 
the effect that he saw them, in the case of Mr. Wesley, 
Perhaps two to three times, the witness Dawson. testified 
more than that. 

In the case of mr. Hansen and Mr, Green, sub- 
Stantially more times, at least a dozen, proba ly more. 

I think that there is no Showing at all that in 
any of these cases the identifications by Pannirello would 


be likely to be the result of an impermissibly Suggestive 
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action on the part of the Government. 
at 
MR. SCHMUKLER: May I respond, your Honor? 


THE COURT: Sure. That is what I was waiting 


MR. SCHMUKLER: As your Honor will recall, at 


the beginning of the trial I had requested the grand jury 


testimony of Mr. Pannirello and certain other 3500 material 
as a preluc> to making the necessary motions. It wasn't 
until last week. Your Honor will also recall the Govern- 
ment refused to make that disclosure, and last week I renewecé 
the application. 

Your Honor prevailed on the Government to 
make some disclosures that might enable me to bring on the 
necessary motion. I had anticipated at that point that 
the Pannirello testimony could all be effected by the out- 
come of a possible motion to suppress evidence seized on 
October 4 of '73. 

Nonetheless, the Government did, pursuant to 
your Honor's direction or at least at your Honor's request, 
disclose to me the grand jury testimony last Friday,and 
I picked it up from Mr. Engel's office late that afternoon. 

I don't know if your Honor will recall that 
exhibit from anything that may have taken place during the 


Tramunti trial, but the testimony before the grand jury 


- <4 
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‘on October 2 of 1973 was just a bare statement that the 
witness Pannirello had delivered drugs to Hattie Ware, 
Al Green and a person known as Basil. 

_ Thereafter, your Honor, the seizure at the 
150 West 225th Street apartment took place when agents armed 
with a bench warrant naming a John Doe Basil, because there 
was no known last name at the time, in attempting to 
execute that warrant, went to an apartment. 

The address of that apartment clearly was not 

known to the agents, clearly it wasn'= known to the witness | 
who testified before the grand jury and the probably cause 


issue relates solely to the question of whether or not the 


identification of the person named as Basil before the grand 
jury was at that time known to be Basil Hansen. 
It would seem to me that if the person named 
as Basil before the grand jury was in fact, known 
to be BAsil Hansen, the defendant on trial, I would expect — 


that the full name would have appeared before the grand 


jury, but the grand jury minutes reflect only the name 


Basil. 

Mr. Engel now states that prior to that grand 
jury presentation a photo spread containing approximately 
50 mugshots of zsoughly snapshot size was shown to the 


witness ene an identification of Basil Hansen from photocraphs 
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‘was made at that time. 

That is hardly consistent with the evidence 
set forth before the grand jury inasmuch as other persons 
identified during the grand jury proceedings were identified 
in full name and Mr. Hansen's only identification was by 
the name Basil. 

So I feel rather confident that a fact issue 
exists, your Honor, as to whether or not the identification 

£ the person named before the grand jury as Basil had 
been properly made at any time and was a factual predicate 
for the John Doe bench warrant issued when the indictment 


was returned. 


I should add, your Honor, that I expect to have 


a memorandum of law on it for your Honor by tamorrow morning. 

If not, I will certainly have some authorities | 
by later this afternoon. 

THE COURT: All right. 

Mrs. Piel. 

MRS. PIEL: With regard to the defendant Rufus 
Wesley, your Honor, I am rather Surprised at Mr.Engel's 
remar}.s because all I knew about the connection of Harry 
Pannirello with Mr. Wesley was the material that was 


specified in a supplemental response to a request for bill 


of particulars in which I was told to read the testimony of 
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the Tramunti trial of Provitera, Pannirello and Barnaba, 
Later I was told Barnaba had no connection. 
Your Honor signed an order and I got the testimony. 
In Mr. Pannirello's testimony he does not 


mention Mr.Wesley once. 


So until today I did not know, I did not know 


in any way that he was going to identify Mr. Wesley. 

When I was given the 3500 material today, I 
Saw that a man by the name of Folks was mentioned, and just 
now for the first time I learned that photographs were shown. 

It seems to me under those circumstances Mr. 
Engel did not expect me to come up with an affidavit, I 
had nothing to put in an affidavit. 

I now request a hearing on the issue of the 
procedures used for theidentification. I don't believe 7 
that we can assume because we are told he was shown 50 mug= 
shuts, that everything was according to the way it should 
have been. 

THE COURT: Mr. Engel. 

MR. ENGEL: Your ilonor, I don't understand, I 
guess, Mr. Schmukler's response. 

it seems to me the issue here is whether or not 


Pannirello's identification of Mr. Hansen incourt is the 


product of an impermissibly suggestive, for instance, 
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the showing of photographs to the witness and saying tr t 
that is Basil. 

That is the issue. I don't know what the 
issue about the grand jury is. I don't understand that. 


The issue is only whether the witness» is not 


testifying as to who Basil is from his memory or some other | 


fashion,but as to whether that testimony was, in effect, 
put into his mind by the Government. 


That is the issue that must be met, it seems to | 


MR. SCHMUKLER: If I can perhaps distill it a 


little bit more, your Honor, go it is clear for the Court 


apparent, your Honor, that the seizure at | 

the 225th Street apartment, part of the yields from 
the attempt to arrest Mr. Hansen at that location were 
ertain photographs. It is now evident that the photo-. 
graphs seized there, the legality of which has.yet to be 
demonstrated during the course of this proceeding, these 
photographs w ce shown to a witness who will now attempt 
to make an in-court identification. The 3500 material -- 

THE COURT: Shown to him what, two and a half 
years ago? 


MR. SCHMUKLER: Yes. However, the witness’ 
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testimony will reveal that the person he is going to 
attempt to identify in court was a person he had not seen for 
perhaps more than four years. 
So that it may well be that the showing of 
the witness those photographs during the earlier trial 
in this case was itself an: impermissibly suggestive re- 


enforcement of what may have been a bare residual recollec- 


tion of a person who he claims to have dealt with. 


The issue will still be before this jury whether 


person he says he dealt with in 1971 or 1972. 
that issue, your Honor, there is certainly 
the defendant to be litigated as 
whether this witness has been shown, Number l, the 
product of an illegal search and seizure, and, Number 2, 
if that product were proper, that is not the result of 
an illegal search and seizure, whether it affects his 
in-court identification today in an impermissibly suggestive 
way. 
THE COURT: Let me get this clear in my own head. 
Are you moving to suppress everything that was taken out of 
the apartment -- 


MR. SCHMUKLER: Yes, your Honor. 
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MR. SCHWARTZ: I was going to move on behalé 


Green also. I agree with Mr. Engel. He happens 


be correct; that is the issue. 

I don't see how the issue can be resolved 
unless we find out from the witness himself whether the 
identification was suggested to him. I don't think we 
can take it upon ourselves to assume what Mr. Engel 
says is necessarily so. It's the concept in his mind, 
in the witness' mind, not in Mr. Engel's mind. 

MR. ENGEL: Your Honor, if I may, 1 would 

to cite the Court to Simmons v. United States, 

, of course, is the hornbook law on the subject. 
whether the identification or the spreac 
the means of identification of the defen- 

ipermissibly suggestive as to give rise to 
a very substantial likelihood isidentification.” 
That's at Page 384 of Volume 390 of the United 
States Reports. 
I don't think that there has been anything 
shown here on these facts, your Honor. 
I be heard, your Honor, 
nection and also in connection wita the motion 


to make to strike the testimony by Dawson and by 
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March identifying Mr. Taylor? 
It is my understanding of a case that follows 
Simmons, Neil v. Biggers -- I will provide the citation 
at a later date if the Court will -- 409 U.S. 188, 
your lionor. The idea is that the Government has to inform 


Gefense counsel that it plans an in-court identificatiou., 


that the in-court identification is, in “act, possibly 


based upon a confrontation that occurred after the 
Original observation which the witness made. 

The Court's job, your Honor, as I understand 

© determine whether that in-court identification 
is based upon the orisinal observation or the more recent 
identification, whether it's a show-up, a line-up or 
photographs. 

in this case did not inform 

me that there would be a confrontation of photographs upon 
which an in-court identification would be based. 


Therefore, your Honor, I made no motion to 


the tine the witnesses 
were testifying that ¢! identification was 
based on photocraphs and, in fact, I may add 
On my cross-examination, rather than on direct. 


At that \ the reason I cross-examined, the 


LiS COMM TLCS 


[1888] JA-555 


Court will recall, the witness Dawson identified with som 
difficulty defendant Turner, I believe it was, at 
that time, and this precipitated in my cross the 

evidence that the witness Dawson -- and I asked on cross 
If March were both shown photographs of the defendants in 
this case. 

If the ut the fact 
tha in-court ij if; might possibly be based 
upon a suggestive confrontation, ex post facto, rather 
than upon an original confrontation and knowledge of 


defendants, no defense was i iti to make a 


e has been no Wade hearing and Mr. Engel 
is suggesting that it is now too late. 
I state to this Court that there could have 
been no Wade hearing based upon whe* knew 
as I started out, as I began my representation of the 


defendant Taylor in this trial. 


Secondly, I want to add to what Mr. Schwartz 


Mr. Engel is now representing to this Court 
that everything is all right, that the subsequent 
frontation was not suggestive, that the exhibition of 


tographs was done in a proper manner. 
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I don't doubt mr. Engel's wore. However, the 
procedure is clearly defined in the United States Supreme 
Court: There is a certain test whereby the witness tells 
of his original observation, the Court determines the length 
of time between the Original observation and the in-court 
testimony, the Court determines whether the original 
observation was accurate, what the duration of the Original 
observation was, any obstructions in the original obser- 
vation. That comes not from Government counsel but froma 
witness. 

So I submit, your Honor, that what Mr. Engel 
is trying to do °-s show by clear and convincing evidence, 
the burden of which is on the Government, that the in-court 


testimony is based upon independent knowledge of the 


witness. What he is trying to do is offer that testimony 


himself, 

And clearly, the rule of the Supreme Court and 
this Circuit is that that has to coine from witnesses. 

THE COURT: Go head. 

MR. LIVNER: Very, very briefly, your Honor. 


In Novenper of 1975 I did submit such an affidavit 
‘his Court with a motion for a Wade hearing with reference 
to Mr. Ramsey. That motion was decided by this Court, denied;! 


and at this time -- at this point I would like to get some 
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representation from the Government in open court as to 
whether or not any of the three witnesses, namely, 

March, Dawson, or Ellis, were shown any photographs between 
the time they allegedly saw and spoke with my client and 
this in-court testimony. 


MR. ENGEL: I don't know, Judge. 


MR. CIAMPA: That's in the testimony, your Honor.| 


That is in the minutes, that they were shown photographs 
between the time -- 

MR. LEVNER: He just cured the statement. He 
said there was no affidavit. There was an affidavit. 

THE COURT: All right. 

Mi. BROWN: I think there is a somewhat 
separate question that arises in connection with the case 
of Henry Salley, and I think this has some bearing on the 
application which I made prior to the noon recess, which I 
anticipate your Honor will rule upon before Mr. Pannirello 
is sworn to testify. 

THE COURT: He has already started. He has 
been sowrn and he started already. 

MR. BROWN: I'm sorry; before he continues. 

In any event, think the application should be 


amended to include, I think, an instruction to Mr. Engel, 


an. this is really not a Wade motion but it is a directive, 
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it seems to me, that oughc properly be issued by the 

Court to Mr. Engel that he should not be inguiring of 

Mr. Pannirello to attempt an identification of Henry Salley. 
The reason that he should not be permitted 

even to ask that question, it seems to me, in the case of 

Henry Salley -- we have law in this case, that law being 

from the Court of Appeals -- the Court of Appeals paren- 

thetically remarked that the photographic identification 

procedure that was followed with respect to Henry Salley 

both by the witness Provitera and Pannirello was, indeed, 


impermissibly suggestive. 


My recollection from the record is that you rulea 


in the case of Mr. Provitera that Mr. Provitera had had 
a sufficient opportunity, independently of that suggestive 
photographic showup, to make an in-court identification. 

You did not rule that way with respect to the 
defendant Pannirello because he did not make an identification 
of the defendant Henry Calley. He was asked that question 
on the trial. He looked, I assume, at each of the defendants 
in the courtroom. Mr. Henry Salley was present in the 
courtroom. Mr. Pannirello looked around and testified 
under oath, after looking at Mr. Henry Salley, that 
Mr. Henry Salley was not present in court. 


It seems to me that where that witness has 
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already testified under oath having had an Opportunity 

to look at Mr. Salley, he's testified that Mr. Salley was 
not in the courtroom, when you have from the Court of 
Appeals that dicta that Salley was the victim of an 
impermissibly suggestive photographic identification 
procedure, then it seems to me that we are doing something 
that is pretty, pretty unfair, and pretty, pretty risky, 
leaving it to Mr. Pannirello perhaps to take a wild guess, 
a wild hunch, and sntie the finger today, nearly two years 
iater. 

t seems to me i j by mischance or 
otherwise, identify Henry Salley at this trial, a timely 
motion to strike that testimony would be granted for the 
reason, for the reason that you would not be able to hold 
that nis in-court identification was untainted by what 
has happened in this case up until now with respect to the 
Gefendant Salley. 

I don't a,prehend that some miracle -has 
occurred and Mr. Pannirello is going to be able to make 
that identification. I den't believe that he will 

I really don't think that he should even be 


given that opportunity, because then a timely motion to 


strike, even though granted, will not cure the prejudice that 


will result in terms of the jury having heard testimony 
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that, of course, has to be stricken. I don‘t think that 
Mx. Engel should be permitted to give him another try at 
nailing Mr. Salley. 

THE COURT: A strange choice of words. 

MR. SCHWARTZ: Your Honor, aside from what I 


said, I wonder if the Government would be willing to 


indicate now that Mr. Pannirello has not pointed out 


the names of various individuals and where they are sitting 
in the courtroom for the purposes of identification. 

MR. ENGEL: As a result of the motions, i 
asked the witness at lunch in my office whether -- I 
said: 

“Answer the efollowing questions yes or no." 

I askecé hiin whether he saw the defendants, 
and the witness answered. 

I said, "Do you see where they were sitting?" 

He told me. He answered that question. 

That's s11 I asked. That's all I esked him. 
That's all he told me. 

I wanted to know whether in-court identifications 
would be made; that's all. I didn't indicate in any 
fashion: -- 


(Continued on next page) 
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PIEL: Point of information -- 
R. ENGEL: Excuse me, Ms.Piel. 
Sit down, Ms. Piel. 

MR. ENGEL: I didn't indicate in any fashion 
where anybody was sitting. 

~ said, "Did you see Hansen or Basil in the 
courtroom, Al Green in the courtroom, and Folks in the 
courtroom?" 

And he answered, “No.” 

I asked, "Did you see where he was sitting?” 

And he said, "No." 

MR. SCHWARTZ: In addition to indicating by 
Mr. Fngel and Mr. Si*fert, I would like to know if the 
witness was pointed out -: whether any agent pointed out 
to him wh2re any defendant was sitting? 

MR. ENGEL: I didn't hear you. 

MR. SCHWARTZ: I would like to know whether 
any Government agent, DEA agent, pointed out where any of 
the defendants were sitting. 

MR. ENGEL: No agent was in here, so I think 
that would be impossible, and I represent to the Court 
that ; agent did. 

THE COURT: Go ahead, Ms.Piel. 


MS. PIEL: My only point of inrormation, a 
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I think perhaps you answered it, was that he did identify 
the defendants that you have named -- 
MR. ENGEL: What I said and I want to make it 
perfectly clear, I asked him, "Did you see these three 
people in the courtroom, yes or no?", and he answered, “No." , 
"Did you see where they were sitting; yes or no?" 
And he answered, "No." 
That is what I asked him. 
MS. PIEL: Did you make any further inquiry 
to find out 
ENGEL: Absolutely none after that. 
CIAMPA: Your Honor, may I be heard? 
COURT: Sure. 
MR. CIAMPA: In connection with my motion to 
strike the in-court identification as being improper, 
the point I was talking about appears at Page 673 of the 
minutes, "Did you say you had seen pictures of most of 
the defendant, will be my cuestion." 
The witness Dawson's answer is "Yes, sir." 
Your Honor, I am going to submit that is the 
first time I learned that there was going to be -- 
COURT: What is the date on that, Mr. Ciampa? 
CIAMPA: The date on what. 


’ COURT: The date of the portion of the 
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UNITED STATES OF AMERICA 
75 Cr. 1112 


Ve 


AL TAYLOR, et al. 


March 24, 1976 
10:30 a.m. 


(Trial resumed) 


9 (In open court; jury not present) 


THE COURT: Various motions to dismiss or for 


I have gone through them all, and 


1l acquittal were made. 
2 the Government, to my mind at least, has made sufficient 
13 case to go to the jury. All those motions are denied. 


Mr.Taylor made a motion to strike Overt 


15 Act No. l. It is granted. 

16 Mr. Hansen's motion to strike No. 37 is 

17 limited substantially to the charge, and I am not even sure 
18 whether I will refer to it when I read the indictaent to 


the jury. 
2 Henry Salley's motion to strike Overt Act 


21 No. 32, that portion which refers to the delivery of heroin, 


can be considered to be stricken. 


Al Green, requests to charge for Mr. Green, 


2 
23 
% || Request No. 1 is denied. Requests Nos. 2 and 3 will be 
2 


given in my language. 


REQUEST TO CHARGE 
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